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CURRENT TOPICS 


The Church and Nullity 


In the discussion by the full Synod of the Convocation of 
Canterbury on 12th October of the report of the archbishops’ 
commission on nullity, the Bishop oF LONDON said that 
to give wilful refusal as a ground for nullity was to undermine 
the whole logic and the arguments for nullity. In every 
other respect the reasons for nullity were reasons that applied 
before the marriage itself. This particular reason for nullity 
introduced an entirely different factor because it brought in 
something which appeared after the marriage. The difficulty 
lay in the word “ wilful’’ and they had suggested that the 
State should remove this word altogether. The lay view 
was expressed by Sir ALAN P. HERBERT in a letter to The Times 
of 14th October, in which he pointed out that “wilful refusal 
to consummate,’’ as a ground for nullity, was not a new 
notion invented by some irresponsible private member in 
1936. He continued: ‘‘ It was recommended, after lengthy 
deliberation, by the majority report of the Royal Commission 
in 1912: it was one of the points on which the minority 
report (signed by the Archbishop of York, Sir William 
Anson and Sir Lewis Dibdin) expressly agreed with the 
majority. In the long debates of 1936-37 no Churchman in 
the House of Commons, no archbishop or bishop in the House 
of Lords, had a word to say against it. It has been the law 
of the land for eighteen years.’’ If they wished, he concluded, 
they could introduce a Bill in the Lords to amend the law, 
but, “after this, they may not be heard with the same 
confidence as their predecessors.” 


Tolerance and the Common Law 


ProFEssoR A. L. Goopuart, Q.C., Master of University 
College, Oxford, in the Robert Waley Cohen memorial lecture 
under the auspices of the Council of Christians and Jews in 
the Middle Temple Hall on 10th October, said that in recent 
years the English juryman had been remarkably tolerant in 
matters concerning freedom of speech, but in spite of 
criticism of the administration of the law concerning obscene 
publications few people were so tolerant as to advocate 
absolute freedom of publication. To-day many of the most 
serious threats to liberty came not from the State but from 
the activities of private individuals and organisations. But 
in so far as many people drifted into intolerance by “ following 
the crowd,”’ legislation could encourage them to support the 
tolerant law rather than the intolerant group. The English 
law had created its own hero—the reasonable man. His 
motto was “‘live and let live.’’ Every Englishman could 
take pride in the fact that his country was regarded through- 
out the world as a leader in the never-ending war against 
intolerance. The common law had taught to mankind the 
great lesson that without tolerance there could be no true 
justice. 

Divorce Costs in Legally Aided Cases 

WHILE we must admit to sharing His Honour Judge 
Honcson’s feelings of surprise, expressed on 10th October 
at Wandsworth County Court, when a man appeared on a 
judgment summons for £187 6s. 6d, due to The Law Society 
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for assisted aid to his former wife who had divorced him 
in an undefended suit, we cannot feel that the implication 
in his remark that he was “ baffled’’ by The Law Society 
is well founded. He said: “ This is ludicrous. I know 
something about divorce procedure and I cannot make this 
out. How on earth did your wife run up a bill for £187 
in an undefended divorce suit? How these costs amount 
to {187 I don’t know. The country has got to pay 
these costs and I see no reason why it should.’’ In the next 
judgment summons, also brought by The Law Society against 
a man for costs in an undefended divorce action, the judge 
said: ‘‘ I see these are only for {87 and that is more like it.”’ 
Prima facie even the second figure is high for an undefended 
divorce case. On the other hand, very many cases are 
defended until almost the date of the hearing, and only then 
become undefended after large costs have been incurred. 
In the circumstances it is in our opinion not right to criticise 
The Law Society on this matter without evidence of the 
facts of the individual divorce cases. 


Sausages and Buns 

Tue importance of food, if it needs illustration to intelligent 
persons, was shown in two cases in the Divisional Court last 
week. In the first, the subject was sausages. In Marston v. 
Loney (The Times, 12th October), the Lorp CHIEF JUSTICE 
referred to the hope which he expressed in Williams v. 
Hurrell’s Stores, Ltd. (The Times, 7th May, 1954) that the 
Minister who had power should make regulations as to what a 
sausage was. The question for the court was whether pork 
sausages with meat contents of 52 per cent. and 58-5 per cent. 
were of the substance demanded within s. 3 of the Food and 
Drugs Act, 1938. They were marked as “finest pork 
sausag but the public analyst’s opinion was that the 
minimum meat content should be 65 per cent., basing his 
view partly on a previous order compelling a meat content 
of 65 per cent., revoked in 1953. The court rejected this 
basis, as the order dealt with prices as well as meat content. 
It was for the justices to fix a standard and, as there was no 
evidence as to the standard, the justices were held rightly 
to have dismissed the information. The sausages in question 
were sold at 2s. 6d. per lb. as against a ruling price in the 
locality of 2s. 9d. per lb. The answer therefore to the 
question “‘ what is a sausage ? ’’ remains unanswered, because, 
as the layman may be surprised to hear, the justices must 
decide each case under s. 3 on its own facts. The second 
case (J. Miller, Ltd. v. Battersea Borough Council, The Times, 
15th October) concerned whether a chocolate-coated, cream- 
filled bun was unfit for human consumption within s. 9 of 
the Food and Drugs Act, 1938, on the ground that it contained 
a piece of metal. The magistrate held that it was unfit, 
and the court allowed an appeal on the ground that s. 9 
came under the heading of “ unsound food ’’ in the sense of 
“ putrid,’’ while extraneous matter in food is dealt with 
in s. 4 (4) in relation to offences under s. 3. Lorp GopDARD 
added that he did not know how the magistrate could have 
thought that the bun was unfit for human consumption 
because there was a small piece of metal in it. We respect- 
fully suggest that possibly the magistrate thought that if 
he did not find the bun unfit to eat it would have meant 
that it was fit to eat, and that his decision was therefore 
justified on the principle of reductio ad absurdum. 


A Contemptuous Little Army 
THE references in an article we published at p. 618, ante, 
to the power of the Chancery Division to prevent the removal 
abroad of an infant who is one of its wards has prompted a 
friend to remind us of the curious case of Harrison v, Goodall 
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(1852), Kay 310. The headnote begins with the robust 
and meticulously punctuated declaration that it is a contempt 
of court to remove a ward from the jurisdiction, even, where 
he has enlisted in the army without the leave of the court, 
by sending him with the regiment on foreign service. 
Parker, V.-C., did indeed, it appears from the report, express 
himself to this effect on an occasion when he had before him 
in his private room not only the infant and his guardian 
but also the sergeant who had enlisted the infant and an 
orderly sergeant attending to watch the proceedings on 
behalf of the recruiting department. The 60th Rifles do not 
seem to have been impressed by His Honour’s_ words. 
Notwithstanding the intimation of their purport to the 
major-general in command of the recruiting department, 
the infant was sent nine days later to join the regiment in 
Ireland. At this the guardian petitioned the court for 
directions, but the Vice-Chancellor concluded that, as the 
infant desired to be a soldier, it was perhaps best to let him 
remain in the service without, however, the continuance 
of his maintenance allowance. Thus is posterity deprived of 
a discussion of the efficacy of a plea of Act of State as a defence 
to a motion for contempt. No doubt in these days of 
compulsory service the court would suitably modify its original 
order. The view is hardly tenable now that military service is 
in itself a bad thing for a youth. 


Bankruptcy Law Amendment 
A COMMITTEE has been appointed by the President of the 
Board of Trade, after consultation with the Lord Chancellor 
and the Attorney-General, to consider and report what amend- 
ments are desirable in (1) the Bankruptcy Acts, 1914 and 1926, 
more particularly in regard to the provisions relating to the 
discharge of bankrupts; and (2) the Deeds of Arrangement 


Act, 1914. The committee consists of His Honour Judge 
J. B. BLAGpDEN (chairman); Mr. H. BEER, Under-Secretary, 


Insurance and Companies Department, Board of Trade ; 
Mr. C. E. M. EMMERSON, partner in Josolyne, Miles & Co., 
chartered accountants; Mr. H. Ltoyp WILLIAMs, Registrar 
of Brentford County Court; Mr. H. E. PErmRcE, a managing 
director of Hall & Co., Ltd., builders’ merchants; and 
Mr. N. B. SHERWELL, partner in Haslewood, Hare, Shirley 
Woolmer & Co., solicitors. Communications should be 
addressed to the joint secretaries, Bankruptcy Law Amend- 
ment Committee, Board of Trade, Lacon House, Theobald’s 
Road, London, W.C.1. 


New Homes for Old 


Mr. Witt1AM DEEDEs, Parliamentary Secretary to the 
Ministry of Housing and Local Government, speaking on 
11th October in Leeds at the opening of a ‘‘ New Homes for 
Old ’’ demonstration, said that every house now saved from 
decay means one less new house to be built. The number of 
houses being improved with the aid of Government grants 
was rapidly increasing. About 50,000 grants had so far 
been made. The number had doubled in the last six months. 
Two months ago grants were being given at the rate of about 
1,000 a week. There were still hundreds of thousands of 
dwellings urgently in need of improvement and conversion. 
With regard to back-to-back houses, he paid a tribute to 
Leeds for the pioneer work which the city had done in tests 
and experiments showing that ventilation can be brought up 
to acceptable standards at very little cost. As a result, a 
number of grants could be approved for the improvement of 
soundly built back-to-back houses. Many would be included 
in the slum clearance programme, but there were many others 
with a lifetime of well over fifteen years, 
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MATRIMONIAL CAUSES : 


SOLICITORS’ 


REVIEW FOR THE JUDICIAL 


JOURNAL (Vol. 99} 715 


YEAR 1954-55—I 


MATRIMONIAL causes reported in the past judicial year have 
covered a wide field. In this article it is proposed to consider 
those relating to the grounds on which decrees of divorce 
or nullity can be obtained. In a subsequent article it is 
proposed to deal with maintenance and other miscellaneous 
matters. 

In the reported cases (and it is only these which will be 
considered), cases of cruelty outnumber cases on other grounds 
on which divorce or separation was sought. Cruelty is 
followed by desertion, adultery and finally insanity in that 
order. It is not known whether this order reflects a general 
trend in matrimonial causes, which include the large number 
of unreported undefended cases. 

The common belief is held by practitioners and others that 
more marriages break down in the marriage bed than the 
grounds for divorce in reported cases disclose. Be that as 
it may, in cases of cruelty reported, sexual misbehaviour 
between the parties or with third parties looms largest. In 
Knott v. Knott [1955| 3 W.L.R. 162; ante, p. 453, the refusal 
of a husband to allow his wife to have a child and his 
persistence in the practice of coitus interruptus in disregard 
as to whether it injured her health or not, coupled with 
the apparent injury to her health, amounted to cruelty, 
even though the husband had not been warned by doctors 
of the potential result of this unnatural practice. Frustration 
of the paternal, as well as of the maternal, instinct may also 
amount to cruelty. In Forbes v. Forbes {1955| 1 W.L.R. 531 ; 
ante, p. 321, it was held that a wife’s refusal to allow the 
conception of a child, pursued in the knowledge that it caused 
her husband anxiety and misery and without any fear of 
childbirth or: her part, amounted to cruelty. 

In these cases the injury to health was the presumed or 
intended result of the course of conduct. The same ingredient 
is necessary where the sexual offence is against a third party : 
in Cooper v. Cooper [1954] 3 W.L.R. 867; 98 Sor. J. 822, 
a husband’s indecent assault on the child of the marriage, 
although not in the presence of the wife, was an act the 
natural and inevitable result of which was to endanger the 
wife’s mental health. The same principle was applied in 
Ivens v. Ivens [1954] 3 W.L.R. 887; 98 Sov. J. 818, where 
the cruelty consisted in a husband’s indecent conduct with 
his step-daughter. Although it was not shown that the 
husband intended injury to the wife, he must be presumed 
to have known that such injury would be the consequence 
of his conduct, in which course he continued in a manner 
showing indifference to that consequence. 

Although in sexual cases, whether criminal or matrimonial, 
where cruelty is involved, a warning should be given that 
it is dangerous to convict on the uncorroborated evidence 
of the complainant, if that warning is borne in mind there 
is no legal necessity for corroboration, even in the case of 
an accomplice. In Lawson v. Lawson (1955) 1 W.L.R. 200 ; 
ante, p. 167, the Court of Appeal held that a wife who had 
been forced to submit to acts of sodomy or to attempts at 
sodomy, and was not a consenting party to them, was not 
an accomplice, that her evidence should be accepted even 
in the absence of corroboration and that accordingly the 
finding of persistent cruelty could be sustained. 

Cruelty extending beyond sexual misbehaviour is shown 
by other decisions. Two of these may be of some satisfaction 
to those who regret that habitual criminality or persistent 
drunkenness are not in themselves grounds for divorce. 


In Woollard v. Woollard 1954) 3 W.L.R. 855 ; 98 Sot. J. 821, 
a husband's three convictions for crime, his resentment at 
his wife’s remonstrances and failure to implement his promise 
to make good, resulting in injury to her health, were held to 
be cruelty. In Baker v. Baker {1955} 1 W.L.R. 1011; 
ante, p. 582, it was held that persistent drunkenness after 
warnings that such a course of conduct is inflicting pain on 
the other spouse, certainly if it is known to be injuring the 
other spouse’s health, may of itself amount to cruelty. 
Another case shows that miscellaneous acts, each of which 
singly does not amount to cruelty, may do so in aggregate 
Thus in Carpenter v. Carpenter (Holden intervening) |1955 
1 W.L.R. 669; ante, p. 419, a husband’s deception before 
marriage, a non-adulterous association with another woman 
during the course of it and desertion short of the three-year 
period amounted accumulatively to cruelty. 

Failure by the injured spouse to act without undue delay 
in a case of cruelty will prejudice the grant of a decree. 
Where a spouse remained in the matrimonial home for 
eighteen months after the final act of cruelty 
condoning it and with no intention of re-establishing the 
marriage, a decree was refused (Llewellyn v. Llewellyn | 1955 
1 W.L.R. 480 (C.A.) ; ante, p. 289). A decree may also be 
refused where insanity is successfully pleaded as a defence. 
In Palmer v. Palmer (1954) 3 W.L.R. 756; 98 Sox. J. 804, 
the Court of Appeal held that both limbs of the McNaghten 
rules applied on the hearing of divorce petitions on grounds 
involving insanity: where the cruelty consisted of assaults 
or the inflicting of personal injuries, the husband was not 
excused from responsibility by reason of his insanity because 
he knew what he was doing and knew that it was wrong. 


without 


Cases decided on the ground of cruelty show an intent to 
injure the other spouse, either express or presumed from all 
the surrounding circumstances. Intent is also a necessary 
factor in constructive desertion (in many cases the same facts 
will be the foundation for a petition on either ground). If it 
can be shown that one spouse has acted in such a way towards 
the other that the latter is driven away, this will be deemed 
constructive desertion. The intention to bring the matri 
monial union to an end is an essential factor. Differences of 
opinion have arisen in the Court of Appeal as to whether it 
should be express or presumed from all the facts of the case, 
on the principle that “‘a man is presumed to intend the 
natural and_ probable acts.’ (See 
“ Intent in Cruelty and Constructive Desertion,’’ 96 SoL. J. 52.) 
This was the issue which came for decision before the Judicial 
Committee of the Privy Council in a case concerning the 
State of Victoria in Australia, Lang v. Lang |1954) 3 W.L.R 
762; 98 Sov. J. 803. There a husband’s persistent cruelty 
to his wife drove her from the matrimonial home and_sh« 
petitioned for divorce on grounds of constructive desertion 
(cruelty is not a ground for divorce in Australia). The 
Judicial Committee rejected the husband’s defence to the 
charge of cruelty that his intention to bring the union to an 
end was negatived by the fact that he wished his wife to remain, 
and accepted the principle that the intention to drive her out 
must be presumed from the acts complained of. 


consequences of his 


Although this decision is not binding on the English courts, 
it has persuasive influence upon them. In Marjoram v. 
Marjoram (1955) 1 W.L.R. 520; ante, p.320, Lord Merriman, P., 
in giving guidance to justices for a re-hearing, referred to 
intention as a factor in constructive desertion and thought 
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that the test adopted in Lang v. Lang, supra, was most 
authoritative. The intention may be expressed in words of 
an expulsive nature previously adduced in a charge of cruelty 
which had been dismissed (Cooper v. Cooper (No. 2) [1954] 
3 W.L.R. 923 ; 98 Sor. J. 853). 

Belief by one spouse in the adultery of the other may be a 
good defence to a charge of desertion, constructive or otherwise. 
It cannot, however, be relied on by a spouse who has actively 
brought about the state of affairs alleged to have induced 
that belief (Hartley v. Hartley [1955] 1 W.L.R. 384; ante, 
p. 239), nor, in the light of other surrounding facts, where 
one spouse has merely confessed to the other love of a third 
party (Forbes v. Forbes [1954] 1 W.L.R. 1526 ; 98 Sor. J. 887). 

Consensual separation, even where the marriage is shown 
to have broken down, is liable to defeat petitions on grounds 
of desertion. In Fishburn v. Fishburn (1955) 2 W.L.R. 236 ; 
ante, p. 80, a petition and cross-petition, both on grounds of 
desertion, were dismissed as neither spouse had the intention 
of resuming cohabitation with the other. In Barnett v. 
Barnett [1955] 2 W.L.R. 229 ; ante, p. 79, a husband left home 
and returned two weeks later to get some clothing to find that 
the wife had changed the locks on the doors, thus preventing 
his entry. It was held that the wife had evinced to her 
husband a firm and decisive determination that he should 
not return to her, and that she could not, therefore, set up 
his original desertion as a ground for divorce. As a result 
both petitions on grounds of desertion were dismissed. A 
spouse is not precluded from obtaining a divorce on grounds 
of desertion by being glad that the other has left ; to bring the 
desertion to an end it must be shown that the spouse will not 
have the deserter back even if he seeks to return. In cases 
such as these, where marriages have completely broken down, 
it may be asked what grounds of public policy exist for 
keeping them alive, and whether there should not be a 
change in the law making consensual separation a ground 
for divorce. 

Cases on adultery during the last judicial year cover a few 
unrelated points. Although complete sexual intercourse 
need not be proved to establish adultery, some penetration 
of the female organ by the male organ must be found to have 
taken place. In Dennis v. Dennis (Spillett cited) [1955] 
2 W.L.R. 817 ; ante, p. 259, no adultery was held to have been 
committed where the co-respondent suffered from a nervous 
disability and was unable to achieve penetration or emission. 
Condonation of adultery by resumption of sexual intercourse 
is effective whether at the time of condonation the other 
spouse knew there was one act of adultery or several (Wells 
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v. Wells [1954] 1 W.L.R. 1390; 98 Sor. J. 804). A finding 
of adultery against a wife and its subsequent condonation by 
the husband, resulting in the dismissal of the husband's 
petition on grounds of cruelty and adultery, cannot be 
appealed against by the wife. Under R.S.C., Ord. 58, r. 1, 
and the Supreme Court of Judicature (Consolidation) Act, 
1925, s. 27 (1), an appeal may lie against the formal judgment 
or order, but not against the reasons for the decision (Lake 
v. Lake {1955) 3 W.L.R. 145 (C.A.) ; ante, p. 432). 

Reported cases on insanity as a ground for divorce have 
concentrated on the meaning of the term “continuously 
under care and treatment for at least five years immediately 
preceding the presentation of the petition’’ (Matrimonial 
Causes Act, 1950, s. 1 (1) (d) and (2)). In Swymer v. 
Swymer [1954] 3 W.L.R. 803 ; 98 So. J. 819, it was held that 
temporary transfer from a mental hospital to a general 
hospital for a broken leg did not interrupt the period. In 
Charlton v. Charlton {1955} 1 W.L.R. 675; ante, p. 417, a 
period of twelve days spent at home between detention in an 
institution under the Mental Treatment Act, 1930, and return 
to the institution as a voluntary patient for care and 
treatment was held sufficient to interrupt the five-year period. 

Cases reported on nullity have turned on physical capacity, 
wilful refusal, lack of consent or failure to comply with the 
formalities of the country where the ceremony was performed. 
In S. v. S. (otherwise C.) [1955] 2 W.L.R. 246; ante, p. 80, 
a husband alleged incapacity or wilful refusal of the wife. 
The court held that as consummation of the marriage was 
not practically impossible at the date of the hearing of the 
suit, the wife being ready to undergo the necessary operation 
of hymenectomy (and she did in fact subsequently undergo 
it), the husband had not proved failure to consummate on 
grounds of incapacity. The court also held against the 
husband on grounds of wilful refusal, which had to amount 
to a conscious act of volition and not to mere neglect. Here 
the wife had come to no settled decision, and this did not 
amount to wilful refusal. The court refused to infer lack of 
consent in Silver (otherwise Kraft) v. Silver [1955] 1 W.L.R. 
728; ante, p. 438, where a German woman went through a 
ceremony of marriage with a British subject in order to 
represent herself to immigration authorities as married. Lack 
of consent will only be inferred where procured by threats or 
duress. In Pilinski v. Pilinska [1955) 1 W.L.R. 329; ante, 
p. 222, a religious ceremony of marriage performed in 
Germany, which had not been registered in accordance with 
a German decree validating such ceremonies, was held a 
nullity as it was governed by the lex loci celebrationis as 
regards form and formalities. R. M. H. 


WHEN HIRE-PURCHASE GOES AWRY 


AT the present time hire-purchase transactions are an 
everyday occurrence, and in spite of the temporary check 
administered by the “ credit squeeze”’ it is to be anticipated 
that on along term view their number will continue to increase, 
and with it litigation over the small percentage of cases that go 
wrong. This article will discuss some post-war cases dealing 
mainly with some of the commoner situations that may arise 
when, usually through some default on the part of the hirer, 
the agreement comes to a premature conclusion. 

During the discussion it will be found that most of the cases 
concern motor vehicles, but there is no difference in principle 
between a hire-purchase case concerning a motor vehicle and 
a hire-purchase case concerning any other chattel. Motor 
vehicle cases do, however, predominate in the reports fora 
number of reasons: the mobility of the subject-matter, the 


larger sums of money involved and, apparently, in this 
machine age, the greater opportunities for committing 
fraud. Many eminent judges have suggested remedies for 
the last-named: from a reference to the hire-purchase 
agreement in the car registration book (Scott, L.J., in Norman 
v. Pitt (1948), 92 Sor. J. 514, and Lord Goddard, C.J., in 
R. v. Thomas (1949) C.L.Y. 1736) to some exterior indication 
being fitted to motor vehiclessubject tosuchagreements (Hilbery, 
J.,in Western Credit Services, Ltd. v. Pascoe (1950) ,94 Sor. J.581). 


Entering into the Transaction 

Practically every hire-purchase transaction is completed in 
a non-legal atmosphere. Very few, if any, would-be hire- 
purchasers ask their legal advisers to approve the agreement 
for them first. Most firms who transact this type of business 
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use printed forms which, although no doubt originally drafted 
professionally, depend in the last resort upon the blanks 
being filled in correctly and completely by a layman ; usually 
a salesman or clerk. All the same, very few cases arise 
where the point can be taken that the agreement itself is 
defective : a high tribute to the efficiency of those responsible 
for the day-to-day working of this popular form of finance. 

Nevertheless the first question to be considered when 
contemplating action under a hire-purchase agreement is the 
adequacy of the form of agreement itself. Have those clauses 
upon which it is intended to rely been properly completed, 
not only in the agreement but in any copy supplied to comply 
with the Hire-Purchase Act, 1938? This in turn may raise 
the question as to whether any such copy is an accurate 
copy. 

Hire-purchase agreements vary infinitely in detail. For 
this reason it is essential to preface any discussion with the 
customary warning that individual cases must be considered 
in the light of the terms of the particular hire-purchase 
agreement involved. Indeed, the very question at issue may 
be whether the agreement is a hire-purchase agreement at all. 
This point arose in R. v. R. W. Proffitt, Ltd. (1954) 2 W.L.R. 
1001; 98 Sor. J. 352, where a right to purchase was to be 
acquired only if new legislation were passed. Section 21 (1) 
of the Hire-Purchase Act, 1938, defines a “ hire-purchase 
agreement ’’ as ‘“‘an agreement for the bailment of goods 
under which the bailee may buy the goods, or under which the 
property in the goods will or may pass to the bailee .. .”’ 
Jones, J., held that the agreement was not a hire-purchase 
agreement as there was no certainty whatever that the new 
legislation would be passed, or when it would be passed. 

Once the agreement has been completed the vast majority 
of hire-purchase transactions run to a normal and mutually 
satisfactory conclusion. A small minority, however, run 
into difficulties, usually because the hirer cannot ‘keep up the 
payments or, occasionally, because he has parted with the 
goods, in which case innocent third parties may become 
involved. It is with this small minority that we are now 
concerned. In the cases that follow, the Hire-Purchase 
Act, 1938, did not apply because the amount involved was 
outside the financial limits of that Act; this will not now 
necesarily be the case, as the Hire Purchase Act, 1954, has 
substantially increased the limit. 

Notice to Terminate the Agreement 

Assuming a breach of the agreement by the hirer, must the 
owner first formally terminate the agreement before he may 
recover possession of his property ? This must depend on the 
true construction of the particular agreement in the light of 
the events which have happened. The question is important, 
as, when an owner wants to sue in conversion by reason of the 
wrongful sale by the hirer of the article bailed, it is essential 
for him to show that he is entitled at the time of the sale 
to the immediate possession of the article. If the contract 
is a very simple one, or does not make specific provision as 
to the rights of the parties in the event of particular breaches, 
the general rule of law applies, that a bailee who comports 
himself in a manner utterly repugnant to the terms of the 
bailment terminates the bailment, and thereupon the right to 
possession revests in the bailor. But where there is a contract 
which makes special provision, what has to be taken into 
account is not the general law but the position which arises 
under the express stipulations. 

The authority for the propositions in the preceding para- 
graph is North Central Wagon & Finance Co., Ltd. v. Graham 
(1950) 2 K.B. 7, which was an action against an 
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auctioneer for conversion on the sale of a car by auction, in 
breach of a hire-purchase agreement which provided that, if 
the hirer failed to observe or perform any stipulation on his 
part contained in the agreement (including a stipulation that 
he would not dispose of the car), the owners might terminate 
the hiring. The agreement contained no provision for notice 
of termination of the agreement. The Court of Appeal held 
that in the absence in the agreement of any requirement 
that notice must be given to terminate the agreement on a 
breach taking place, the moment such a breach as was con 
templated occurred the owners of the car had the right to the 
immediate possession of it, and were, therefore, in a position 
to maintain an action for conversion against the auctioneer. 

The case is interesting for the observation of Asquith, L.] 
(at p. 13), that ‘“‘ There is apparently no direct authority 
on the construction of the words ‘ may terminate the hiring,’ 
and it is a little startling that there should not be, because it 
is the commonest form of expression in hire-purchase agree 
ments. One would have expected that there would be 
cases which decided whether those words implied the necessity 
of notice as a condition precedent to the termination of the 
hiring, or whether a mere retaking would in itself constitute 
such a termination.”’ 

It must be emphasised that in the North Central Wagon 
case the court did not hold that the agreement had been 
terminated, but merely that there was a right to terminate 
and, accordingly, a right to the immediate possession of the 
car which had been sold, for it was on this point that the case 
was distinguished in Reliance Car Facilities, Ltd. v. Reding 
Motors (1952) 1 T.L.R. 1370. In that case a 
agreement ’’ between motor dealers and a finance company 
provided that the dealers were to repurchase the car on the 
termination of the hiring agreement. The hirer defaulted 
and the finance company wrote to the dealers claiming the 
amount outstanding under the agreement, which provided 
that should the hirer be in default the owner should have the 
right to declare the hiring terminated. No notice of termina 
tion was sent to the hirer. The Court of Appeal held that the 
hire-purchase agreement did not terminate automatically 
on the breach of one of its terms, but by the ordinary law of 
contract the finance company had to do something vis-d-v7s 
the hirer to indicate the termination of the hiring; that 
the letter sent only to the dealers did fiot terminate the 
hiring ; and that accordingly the recourse agreement did not 
come into operation. 


* recourse 


Depreciation and Penalty Clauses 


In some cases the courts have reached the conclusion that 
depreciation clauses inserted in hire-purchase agreements 
have gone beyond that which was reasonably necessary to 
protect the owner. At one time it was thought that the 
courts could not interfere with clauses of this kind, but in 
Cooden Engineering Co., Ltd. v. Stanford (1952) 2 T.L.R. 822 
(where the clause provided that on the determination of the 
agreement the hirers could take the car and the full balances 
of the hire then remaining unpaid was at once to become 
payable) the Court of Appeal held that where the sum 
expressed to be payable was penal in amount then on the 
principles of Dunlop Pneumatic Tyre Co., Ltd. v. New Garage 
and Motor Co., Ltd. {1915} A.C. 79 it was irrecoverable as 
being a penalty. 

The Cooden Engineering case was applied by Denning, L.J. 
(sitting as an additional judge of the Queen’s Bench Division), 
in Lamdon Trust, Ltd. v. Hurrell and Another 1955, 1 W.L.R. 
391; ante, p. 239, where the contract provided that three- 
quarters of the purchase price was payable as depreciation 
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if the agreement was determined by the hirer returning the 
car, or the owners retaking it under the conditions provided 
for in the agreement. The figures were interesting. The 
total price was {558, the instalments paid by the hirer and 
the amount realised by the subsequent sale of the car totalled 
£573, and the plaintiffs had the temerity to sue for a further 
£122, being the difference between the depreciation figure of 
£425 and the hirer’s payments of £303. 

An interesting sidelight is afforded by the following extract 
from the judgment of Denning, L.J., in this case (at p. 393) : 
‘““T was told by the secretary of the plaintiff company that 
it is the usual practice of hire-purchase finance companies 
to stipulate for compensation for depreciation at the rate of 
75 per cent. of the price.”’ 

Improper Sale by Hirer 

Cases sometimes arise where the hirer has sold the goods 
without the knowledge or consent of the owner, who, when he 
finds out, sues the new possessor in detinue for the return of 
the goods or their value. If the sale was in market overt 
and the purchaser acted in good faith and without notice of 
any defect in his vendor’s title the owner will not succeed : 
see Bishopsgate Motor Finance Corporation v. Transport 
Brakes, Ltd. (1949), 65 T.L.R. 66, where, in the case of a 
market (Maidstone) in which motor-cars were usually sold 
by auction, it was established that if they failed to sell at 
auction they were often sold subsequently in the market by 
private treaty between the owner and the purchaser, and it 
was held that such a sale was a sale in market overt. 

In detinue judgment is usually obtained for the return of the 
chattel or its value. The value is, in general, that at the date 
of judgment: Rosenthal v. Alderton & Sons, Ltd. (1946), 
62 T.L.R. 236. If, however, the hirer has spent money on the 
property to improve it, in assessing the damages to which the 
plaintiff is entitled credit may be given for such expenditure : 
Munro v. Willmott [1948] 2 All E.R. 983. 

In Whiteley v. Hilt [1918] 2 K.B. 808, it was held that if a 
bailee has some interest of a proprietary kind in the goods 
bailed, an act by him inconsistent with the terms of the 
bailment does not necessarily destroy that interest. Where 
the bailee of a piano under an agreement which gave her an 
option to purchase sold her interest in the piano to a third 
party it was held that the purchaser had the right to retain 
possession of the piano as against the owners upon offering 
to pay the balance of the amount due. This case was, 
however, distinguished by McNair, J., in United Dominions 
Trust (Commercial), Ltd. v. Parkway Motors, Ltd. [1955] 
1 W.L.R. 719; ante, p. 436, where, although the hirer of a 
van had an option to purchase, the hire-purchase agreement 
provided that he could not sell the van or assign the benefit 
of the agreement. In fact he sold the van, which later came 
into the hands of the defendants. On the same day that the 
plaintiffs served notice on the hirer terminating the agreement 
the defendants tendered the balance due thereunder. The 
plaintiffs refused to accept the balance from the defendants 
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and sued them in detinue. McNair, J., held that, since the 
hirer was prohibited by the terms of the hire-purchase 
agreement from assigning, or purporting to assign, or 
attempting to assign, either the goods themselves or the 
benefit of the agreement, the defendants were in the position 
of persons who had no interest in the goods and had no 
contractual right or other right against the plaintiffs to enable 
them to cut down the plaintiffs’ prima facie right to recover 
the value of the goods. For this reason, although the balance 
outstanding under the hire-purchase agreement was only 
£97, which the defendants had tendered, the plaintiffs were 
entitled to recover the sum of £350 from them. 

It is not always the hirer who is the villain of the piece. 
In Warman v. Southern Counties Car Finance Corporation, Ltd. 
[1949] 2 K.B. 576, the car had to be restored by the hirer 
after the final instalment had been paid, because the letter 
on hire had no title to it. Finnemore, J., held that in a hire- 
purchase transaction the option to purchase was a funda- 
mental and essential part of the transaction. If at any time 
the option goes the whole value of the agreement to the hirer 
goes with it. In such circumstances the hirer is entitled to 
damages for breach of warranty, but there is no set-off in 
favour of the letter on hire for hiring charges for the period 
during which the hirer had the goods. 


Conclusion 


In this article a number of post-war hire-purchase cases 
have been reviewed. In dealing with hire-purchase it must 
always be remembered that it is a modern development. 
As Goddard, J. (as he then was), recognised in Karflex, Ltd. v. 
Poole {1933) 2 K.B. 251, the rules with regard to bailments, 
which were laid down before any contract of hire-purchase 
was contemplated, cannot logically be applied to this modern 
class of bailment, which has in it not only the element of 
bailment but the element of sale. 


Hire-purchase thus presents a challenge to the ability of the 
common law to keep pace with, and to adapt itself to, modern 
commercial developments. So far as penalty clauses are 
concerned the courts have been able, by the application of well 
established principles, to place some measure of restraint 
upon over-generous estimates for depreciation. Perhaps the 
time will not be far distant when the law relating to damages 
for detinue and conversion can be found adequate to com- 
pensate the injured owner without necessarily permitting 
him to extort from an innocent third party sums far in excess 
of any damage he has really sustained. 


It would not be right to conclude this article without a 
brief reminder that the provisions of the Hire Purchase Acts, 
1938 and 1954, now apply to transactions where the value of 
the goods is £300 or less. In such cases there are statutory 
provisions dealing with the termination of the agreement and 
the measure of damages for depreciation. There are also 
statutory restrictions on an owner’s right to recover his goods 
after a minimum sum has been paid. H.N.B. 





THE LAW ASSOCIATION 

““Gentlemen,”’ writes a beneficiary this month, “I have to 
thank you again for your generosity in continuing the grant 
which means so much to me and is such a very great help. It 
is really wonderful how everything seems to have been smoothed 
out and the way made easy.”’ It would be a tragedy if such 
renewals became impossible through lack of funds, and a 
tragedy, too, if new applicants had to be turned away empty 
handed. Yet the directors of The Law Association are at 
present having to consider very seriously whether it may not 
be necessary for the time being to refuse consideration—which 
they have never had to do before—to new Non-Members’ Cases, 
in order that all applications from the dependants of members 


may continue to be dealt with as generously as they deserve 
That must always remain the Board’s first aim, the second being 
to maintain the existing grants to Non-Members’ Cases at the 
present level if by any means this may be managed. Were 
every solicitor having an office within ten miles of the General 
Post Office in the City of London to subscribe the minimum and 
modest subscription of one guinea a year, The Law Association 
which is his (or her) own local charity, would have sufficient 
means for all needs. Then gradually the Non-Members’ Cases 
would cease to exist, whereas at the present time they exceed 
the Members’ Cases. Forms of application for membership may 
be obtained from The Secretary, 25 Queensmere Road, S.W.19 
who will be glad to give any further information required, 
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NATURE OF DESERTED WIFE’S EQUITY: 
REQUIREMENTS OF NOTICE 


THE decision of Upjohn, J., in Westminster Bank, Lid. v. 
Lee {1955} 3 W.L.R. 376, and p. 562, ante, is likely to achieve 
quite as much fame in this context as Bendall v. McWhirter 
1952) 2 Q.B. 466 or Thompson v. Earthy 1951} 2 K.B. 596, 
for it is the first reported decision in which the question of 
notice of a deserted wife’s equitable rights over the matri- 
monial home has been seriously argued and examined. The 
result is a decision of exceptional interest and importance. 


Having arrived, by a process of reasoning which formed the 
subject of the last article in this ‘‘ Diary,’’ at the conclusion 
that a deserted wife has an equity to remain in occupation of 
the matrimonial home which is enforceable against purchasers 
taking with notice, Upjohn, J., went on to observe that the 
charge of the plaintiff bank was equitable, and the bank 
therefore took subject to all equities affecting the land whether 
it had notice of them or not, subject, however, to one qualifica- 
tion. This was that the court of equity had been careful to 
distinguish between two kinds of equity, first, an equity which 
creates an estate or interest in the land, and secondly, an 
equity which does something less than that. An equitable 
mortgagee, the learned judge continued, takes subject to all 
prior equitable estates or interests in the land whether he has 
notice of them or not, but in relation to what he referred to as a 
mere equity, the defence of purchaser for value without notice 
may be available even as between the owners of equitable 
estates. The principle on which this distinction rests is set 
out in a passage in the judgment of Fry, J., in Cave v. Cave 
(1880), 15 Ch. D. 639 (a case cited in this connection in all 
the books on equitable principles), in which that learned judge 
adopted and amplified an earlier statement of Lord Westbury, 
L.C. Lord Westbury had stated that every conveyance of an 
equitable interest is an innocent conveyance, in the sense that 
the grant of a person who is entitled merely in equity passes 
only that which he is justly entitled to and no more. The 
example given to illustrate this point was the case of an owner 
of an equitable fee who mortgages the fee to one person and 
subsequently conveys it to another; the conveyance takes 
effect subject to the mortgage, because that is all that the 
owner is entitled to convey: gui prior est tempore, potior est 
jure. No question of notice arises in such a case. But there 
are cases, which Lord Westbury referred to under various 
heads, where the defence of notice may be available, and one 
such case was stated to be that where there are circumstances 
that give rise to an equity as distinguished from an equitable 
estate, as, for example, an equity to set aside a deed for fraud, 
or to rectify it, in such a case, if the purchaser successfully 
pleads purchase for valuable consideration without notice, 
the court will not enforce the equity against him. 

This being the principle which, in his judgment, was 
applicable to the case before him, the question which 
Upjohn, J., had first to determine was whether the right of a 
deserted wife to remain in occupation of the matrimonial home 
was an equitable estate or interest or a mere equity. In 
Bendall v. McWhirter, Romer, L.J., in his judgment (in which 
Somervell, L.J., concurred), said plainly that the wife in these 
circumstances ‘‘ has no legal or equitable interest in the home 
which she continues to occupy, and in that respect [she] 
is in no better position than any other licensee,’’ and the other 
member of the court in that case, Denning, L.J., apparently 
took the same view. On this authority Upjohn, J., in the 


case under review, came to the conclusion that the deserted 
wife’s right, put at its highest, is a mere equity, and that 
accordingly the bank in that case, although only an equitable 
mortgagee, could, like the owner of a legal estate, if the facts 
warranted it, plead the defence of purchaser for value without 
notice. 

The second question which thus arose was whether in all 
the circumstances the bank had notice. It was not contended 
that the bank had actual notice, but it was argued that it had 
constructive notice of the wife’s rights, because she was in 
occupation of the house at the time of the mortgage, and actual 
occupation of premises by a tenant or a stranger gives con- 
structive notice of the occupant’s rights to a purchaser 
(Hunt v. Luck {1902} 1 Ch. 428). There is also s. 14 of the 
Law of Property Act, 1925, which provides that Pt. I of that 
Act (the principal object of which was to reduce the number 
of estates and interests which can take effect at law and to 
convert all other estates and interests into equitable estates 
and interests) shall not prejudicially affect the interest of any 
person in possession or in actual occupation of land to which 
he may be entitled in right of such possession or occupation. 
Denning, L.J., in Bendall v. McWhirter, thought this section to 
be sufficient of itself to give a purchaser notice of the rights of a 
deserted wife over the matrimonial home, if she is in occupa- 
tion at the time when the purchaser acquires his interest in 
the premises. (Section 14 is something of a mystery. It 
does not, apparently, apply to rights in course of acquisition 
by the passage of time, i.e., tortiously, for such rights are 
specifically protected by an earlier section, s. 12; and it is 
not easy to see to what rights the draftsman of the Act thought 
it applicable.) 

Upjohn, J., refused to accept this argument, on the ground 
that the doctrine of constructive or imputed notice should be 
applied to the case of the deserted wife with great caution. 
Section 199 (1) (ii) (a) of the Law of Property Act, 1925, 
provides that a purchaser shall not be prejudicially affected 
by notice of any thing not capable of regi$tration unless it is 
either within his own knowledge or would have come to his 
knowledge if such inquiries and inspections had been made as 
ought reasonably to have been made by him. In the circum- 
stances of the particular case it would, in the learned. judge's 
view, have been entirely unreasonable for the bank, when 
approached by the husband for a loan on mortgage, to send an 
officer to inquire of the wife whether she had been deserted, 
and the learned judge went on to state his views on a pur- 
chaser’s duties in a case such as this in a passage which deserves 
quotation in full. “ In my judgment the law does not require 
an intending purchaser or mortgagee who has no reason to 
believe that a wife is deserted to make any inquiries upon the 
footing that it is conceivably possible that she may be ; that 
is not a reasonable inquiry. If the law were otherwise it 
would mean that every intending purchaser or lender must 
inquire into the relationship of husband and wife and inquire 
into matters which are no concern of his, and will bring 
thousands of business transactions into the area of domestic 
life and ties. That could not be right. In my judgment the 
law is this, that, where a man is carrying out a perfectly 
normal transaction of raising money upon mortgage and the 
proposing lender has reasonable grounds (as in this case) for 
believing that the intending mortgagor, the husband, is in 
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occupation of the security offered, he is entitled to assume 
that a normal relationship exists as between husband and wife 
and is under no obligation to make any inquiry relating to their 
domestic relationship. On the other hand, if the intending 
mortgagee has notice of any fact which may put him on 
further inquiry as to whether the vendor has deserted his wife, 
or if having some suspicion he wilfully abstains from inquiry 
to avoid notice, then the doctrine of constructive notice 
comes into play.”’ 

In this passage Upjohn, J., has said what many persons 
concerned with the practice of conveyancing have said since 
Bendall v. McWhirter, that against the hardship of a deserted 
wife it is necessary to balance the practical difficulties which 
would arise if inquiries designed to elicit the fact that a 
deserted wife is in occupation of the premises became common 
form. The rights of a deserted wife have, so far as this aspect 
of the problem which those rights have created is concerned 
now been put into a proper perspective, and it is to be hoped 
that this perspective will not be disturbed ; unless indeed it 
were to be held (and the question is an open one in the Court 
of Appeal) that those rights cannot affect a purchaser for value, 
notice or no notice. This is, therefore, a very satisfactory 
decision to the conveyancer. 

That does not mean that it is without difficulties. The 
bank’s interest was equitable. It was held that, nevertheless, 
the bank could “ like the owner of a legal estate, if the facts 
warrant it, plead the defence of purchaser for value without 
notice.” But the way in which the doctrine of purchase 
for value without notice is put in the books makes it clear that 
in order to avail himself of it the purchaser must obtain the 


Landlord and Tenant Notebook 





REPAIRS INCREASE: A 


Part II of the Housing Repairs and Rents Act, 1954, is 
mainly concerned with the “ repairs increase "’ in respect of 
controlled dwelling-houses ; its opening section, s. 23, entitles 
landlords to increase rents “‘ where a dwelling-house is let 
under a controlled tenancy or occupied by a statutory 
tenant.’’ The language used emphasises the new turn taken 
by rent control legislation ; 2 


occupied by ’’ not “ let to”’ or 
‘“ deemed to be let to ’’ a statutory tenant contrasts with “ let 
under a controlled tenancy ’’ and at once brings home to us 
the fact that it is now possible to change the terms of a 
tenancy without terminating the contract. The section then 
deals with conditions precedent to an increase, with scope, 
and with amount of increase, making the latter ‘‘ twice the 
statutory repairs deduction.”’ 

But the next section, s. 24, introduces a limit. If the rent 
recoverable in respect of any period, apart from any repairs 
increase and excluding the amounts mentioned in subs. (3), 
equals or exceeds twice the gross value, no sum shall be 
recoverable in respect of that period by way of repairs increase. 
If the amount recoverable as repairs increase would make the 
recoverable rent, including the repairs increase but excluding 
the subs. (3) deductible amounts, more than twice the gross 
value, then the amount of recoverable rent is to be reduced to 
twice the gross value. 

Thus, the deductions set out in s. 24 (3) may determine 
whether any, and if so what, increase can be made for repairs. 
They are three in number, and the problem I wish to discuss 
arises out of the wording of the second of these. The first is the 
amount of rates payable by the landlord, the third that of any 
increase made in respect of improvements, etc. ; the second is : 
“any part of the rent recoverable for the period in question 
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legal estate at the time of his purchase (see, e.g., Snell's 
Principles of Equity, 20th ed., pp. 28 et seg., where Pilche) 
v. Rawlins (1872), L.R. 7 Ch. 259, is cited as authority for this 
requirement). If that is so, the actual decision in Westminstey 
Bank, Ltd. v. Lee is open to question, and the passage from the 
judgment therein which I have quoted becomes obiter. But 
even on that footing the observations contained in that passage 
would be applicable to the more common case in which a 
deserted wife attempts to assert her rights over the matrimonial 
home against a purchaser, viz., the case where the purchase: 
is a purchaser of the legal fee simple or a legal term of years 
One more point on this decision occurs to me. | have 
suggested in the past that the right of a deserted wife, assuming 
as we now must, that it is a right capable of binding a purchaser 
may be registrable as an equitable easement (‘‘ any easement 
right or privilege over or affecting land . . . and being merely 
an equitable interest’’). It was part of the ratio decidend 
in Westminster Bank, Ltd. v. Lee that the wife's right was not 
an equitable estate or interest but merely an equity, and this 
may suggest that it cannot be registered as a land charge 
class D (iii) because the requirement “ being merely an 
equitable interest ’’ cannot now be satisfied. I do not think 
that this necessarily follows. The word “ interest ’’ in this 
statutory definition is probably only a compendious expression 
to include the words ‘‘ easement, right or privilege ’’ which 
precede it, and it does not necessarily have the implications 
which it has in the expression “‘ equitable interest ’’ as used 
by Fry, J., in Cave v. Cave, to explain a distinction which has 
nothing to do with equitable easements, as defined in the 
Land Charges Act, 1925, at all. “ABC” 


“CEILING” PROBLEM 


which may have been agreed in writing between the landlord 
and the tenant or at any time determined by a tribunal 
constituted under the Act of 1946 for the district in which the 
dwelling-house is situated, to represent payment for furniture 
or services used or provided under the terms of the tenancy or 
statutory tenancy current during the period in question 
Italics, of course, mine. 

Part II of the Act,is, as I said, mainly concerned with the 
‘repairs increase ’’ ; but it also contains special provision fot 
another kind of increase (limited to pre-1939 lettings cases), 
namely, the “increased cost of services increase.’’ The 
relevant section is s. 40. Like s. 23, it affects both controlled 
and statutory tenancies. The condition of the increase is 
expressed in these words : “ services for the tenant are, under 
the terms and conditions of the letting to be provided, or ar 
provided, by the landlord.”’ It is well known that the alterna 
tive was introduced for the benefit of those landlords who 
actually provide services without undertaking to do so (se: 
inter alia, R. v. Hampstead and St. Pancras Furnished Houses 
Rent Tribunal, ex parte Ascot Lodge, Ltd. [1947] K.B. 973 
and the section, after providing that the increase may be 
agreed in writing or determined by the 1946 Act tribunal, 
enacts that the withholding or restoration of services which 
the landlord is not under the terms and conditions of the 
letting liable to provide is to count as a “‘ transfer of burden " 
dealt with by the Increase of Rent, etc., Restrictions Act, 
1920, s. 2 (3), which means that it is to be treated as an 
alteration of rent. 

It will have been noticed that the same tribunal may b¢ 


called upon to determine (i) the part of the rent recoverable 
which represents payment for services provided under the 
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terms of the tenancy or statutory tenancy (s. 24 (3) (b)), and 
ii) the amount of increase (“‘ which it is just that the landlord 
should be entitled to’’) in respect of a rise in the cost of 
services which he either undertakes to, or without 
undertaking to, provide (s. 40 (2) (d)). 


does 


Suppose, now, that a landlord qualified to obtain an 

increased cost of services increase,’ and so qualified by reason 
of the fact that he merely does provide services, has occasion 
to contemplate obtaining a “‘repairs increase’’ ; and that the 
availability or amount of the latter depends on the deducti- 
bility of whatever represents payment for services provided 
‘under the terms of the tenancy or statutory tenancy current 
during the period.’’ Is the amount determined as just for the 
increased cost of services increase to be a factor in computing 
what is conveniently called the ‘‘ net recoverable rent ’’ ? 

It seems that the solution of this problem must depend 
on what is meant or covered by the expression ‘‘ the terms of 
the tenancy or statutory tenancy,’’ and that those who urge 
that the deduction is to be made must seek to establish that 
the increased cost cf services increase has become a term of 
the current tenancy or statutory tenancy now before 
the tribunal. 

What test can be applied ? While the right and duty could 
not fairly be called one of “‘ the terms and conditions of the 
original contract of tenancy ’’ which a statutory tenant can 
enforce and must observe by virtue of the Increase of Rent, 
etc., Restrictions Act, 1920 (so far as the same are consistent 
with the provisions of the Act), that provision has no bearing 
on the proper interpretation of the expression ‘‘ provided under 
the terms of the tenancy or statutory tenancy ’’ current 
during the period in the Housing Repairs and Rents Act, 
1954, s. 24 (3) (6). And while the sanction indicated for 
withholding services is that the rent shall be deemed to 
have been unlawfully increased (Increase of Rent, ete., 
Restrictions Act, 1920, s. 2 (3)), it is obvious that while they 
not withheld the landlord can bring an_ ordinary 
action for payment of the amounts determined. It may be 
argued that the claim would not be for a debt due under a 
contract of tenancy; but material for answering that 
argument can, I submit, be found as follows. 


are 


The question of the nature of a landlord’s obligation to 
keep a house to which what is now s. 2 of the Housing Act 
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applies in all respects reasonably fit for human habitation was 
virtually settled by Walker v. Hobbs (1889), 23 O.B.D. 458. 
A tenant’s claim for damages was in that case based on the 
‘implied condition that the house is at the commencement 
of the tenancy in all respects reasonably fit for human 
habitation ’’ (Housing of the Working Classes Act, 1885, s. 12). 
The Act itself said, and its successors have said, nothing 
about terms of tenancy or rights of action, but Coleridge, 
L.C.J., expressed the conclusion reached in this sentence 
‘‘ The reasonable interpretation of the Act is that it imports a 
promise by the landlord to the tenant that the dwelling 1s 
reasonably fit for habitation, upon which promise, if it Is 
broken, the tenant can sue.’’ This interpretation has been 
accepted and approved ever since, and has been applied to 
the obligation to maintain ; thus, Hanworth, M.!.’s judgment 
in Morgan v. Liverpool Corporation 1927) 2 WK.%. 131 (C.A,) 
contains the statement: ‘‘ It is clear, I think, that we have 
to consider the addition of this covenant as implied in the 
contract of tenancy.” 
The tenant whose rent 
voluntarily provides services may not be able to sue for 
damages for breach of any promise ; but the fact that he has 
his legal remedy warrants the argument that a term has been 
imported into the contract of tenancy, as much a term as 
might, say, be imported by a variation of a lease under the 
Act, 1937, s. 146 (‘‘ order 
as the court considers just and equitable ’’), 


is increased because his landlord 


Factories setting aside ot 
modifying 
or an order under the Shops Act, 1950, s. 39 (“ that any such 
contract as aforesaid shall cease to have effect '’). If by virtue 
of an Act of Parliament parties to a contract are given rights 
not conferred by their contract, or relieved of obligations 
imposed by their contract, the result might fairly be described 
as a ‘‘ term of the contract.’’ So, when, under the Housing 
Repairs and Kents Act, 1954, a tribunal decides “ that it is 
just’ that the landlord should be entitled to an increase of 
rent (s. 40 (2) (4)), it would, if this argument be accepted, have 
to consider the same services on being asked to determine what 
part of the rent represents payment for services provided 
under the current tenancy (s. 24 (3) (/)) ; might in 
turn affect the landlord’s right to a repairs increas The 
decision what is just may bring the landlord up against the 
but Justitia fiat ruat coelum does not apply to 


which 


“ ceiling ”’ 
the situation 


HERE AND THERE 


PUNISHMENT LESS PENAL 
ALL government is a brutal business because all government is 
based on coercion or at least a threat of coercion, which does 
not mean that government should be abolished in favour of 
anarchy but only that it should be kept in proper focus and 
within its proper limitations. It is therefore surprising 
that democracy has got so much mixed up with the old 
Benthamite fallacy of ‘‘ the greatest happiness of the greatest 
number,”’ which could mean, pressed to its logical conclusion, 
and without a whole lot of extraneous qualification, that 
fifty men might justifiably enslave twenty-five men, women 
or children, or, for the matter of that, forty-nine. But, 
even now, when the popular faith in laws and orders to achieve 
the “ Subtopia ’’ of the masses is so fervently held, mistrust of 
government will keep breaking through, often taking the 
shape of a humanitarian feeling that the coercion ought to be 
less coercive and punishment less penal. Already one school 
of thought in the matter of penal reform has gone a long 
way towards reconciling people to the idea that the proper 


treatment for naughty boys is to keep them in edticational 
establishments more expensive than Eton and a lot more 
comfortable, while in adult circles the stress has shifted so fast 
from retribution to rehabilitation and persuasion that soon the 
only prison bars will be discreet little sherry bars in the 
erstwhile mansions of the landed gentry. It is still admitted 
that, whatever happens to the prisoner after trial and sentence 
his actual arrest may sometimes be the occasion of a show of 
violence, but doubtless in a short time some technique akin to 
snake charming will be substituted. Nor, apparently, ts it 
only in England that life in prison is tending to compare 
favourably with life outside. It is reported from Brussels 
that a one-armed man recently went to the troubl 
physical exertion of stealing 60 lb. of butter for the express 


and 


purpose, as he told the police, of being awarded a gaol 
sentence. Questioned by the judge, he explained They 
discharged me from Merxpias Prison six months ago. I was 
so happy there. I was well looked after. Please give me 


the maximum.”’ Said the judge: ‘‘ The best punishment 
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would be to discharge you, but the law is the law. Six months 
in Merxpias,’’ which to the prisoner seems to have been like 
being sentenced to six months at the seaside. 


ACCIDENTAL ACHIEVEMENT 
INTO the progressive harmony thus reigning in the best of the 
English and, it would appear, the Belgian prisons, there 
breaks a harsh jarring note emanating from France, the 
source of so many discords in the concert of Europe, for the 
French, having achieved perfection in a penal establishment, 
have just annihilated that perfection at a blow, like an artist 
destroying his masterpiece. True, they achieved it by 
inadvertence, but many are the inventions in the realm of 
applied science which have their origin in a happy accident. 
Hitherto Pont l’Eveque in Normandy has been celebrated 
for its cheese—cousin and neighbour of the fragrant 
Camembert. Henceforth it should be famous as the scene 
of one of the great frustrated experiments of all time, the 
free republic of the common malefactor. The warden of the 
prison there was a humane man and about five years ago his 
humanity took complete charge. His instincts were convivial 
and once, when he had slipped out for a little refreshment, 
leaving the gates unlocked, his prolonged absence caused his 
charges so much anxiety that they went out in search of him 
and rendered him genuine service in escorting him back. 
He vowed that they would never regret their good turn and on 
his own personal initiative set about an experiment in prison 
without bars so successful that few of the inmates ever 
wanted to leave. Those who were so ungrateful as to abscond 
were duly entered in the register as ‘‘ discharged for good 
conduct.” 
NO LONGER BARLESS 

THE whole organisation of the gaol became entirely 
democratic in that the prisoners participated in its administra- 
tion. On the best Liberal principles, they not only had 
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good done to them; they did good to themselves. One 
prisoner, appointed clerk and book-keeper, ran the catering, 
organised the duties of the warders and paid their salaries 
Another, with an advanced talent for forgery, procured a 
replica of the official seal of the Ministry of Justice and made 
himself very useful signing release papers and other essential 
documents. With chicken or lobster and good wine on the 
bill of fare, private radio sets in the cells and every facility 
for receiving wives and girl friends, life for the convicts of 
Pont l'Eveque became one grand sweet song. If they wanted 
a change of scene that too could be arranged. To attend 
the Deauville races all the men had to do was to pick up a 
car at the neighbouring garage. Once, when a lawyer! 
arrived to interview his client, he was told that he was at 
a dance at a local hotel. ‘‘ He suffered from claustrophobia, 
so we gave him a pass.”’ Visits to the bistro were almost a 
matter of routine and even a week in the South of France 
could always be arranged on a rota holiday system. All 
this, you know, is not very different from what is the officially 
accepted practice of a good many gaols in the United States 
and Mexico, although the working was a lot more informal. 
But now the thing has come to an end. One day a new and 
apparently reactionary warder told the authorities just 
what was going on inside their prison and they, clinging to 
the old standard theories of retributive punishment, set about 
destroying the walled paradise in their midst. The gaol 
was closed and the prisoners dispersed among other more 
conventional institutions. The warden was charged with 
negligence and corruption and put on trial with one of his 
principal convict lieutenants. In vain did counsel for the 
defence plead that they had only been anticipating the era 
of the barless prison. The warden was sentenced to three 
years’ imprisonment and his assistant (who already had a 
seven years’ sentence on his hands) to four months. “ All 
things achieved and chosen pass,’’ but while it lasted it was 
liberté, égalité et fraternité all round. RICHARD RoE. 


CORRESPONDENCE 


The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL 


Conveyancing Costs 

Sir, —May I add my voice to that of Mr. Warburton ? I think 
most of us would agree that as a profession we are dependent 
upon house conveyancing to an extent which makes us very 
vulnerable and would also agree that this is not an activity 
which in the public mind is worth the money it costs. We 
conveyancers may think differently, but in the end, in our job 
as in everyone else’s, it is the customer who is right. If those 
two propositions are accepted, the implications of them should be 
faced. 

One is, I submit, that the profession should take steps to 
inform the public what it is that they actually do get for their 
money under the present system of conveyancing. At present 
there is almost no job done by any profession about which people 
know so little-—even those, such as surveyors or bankers, whose 
own work brings them often into contact with it. Most lay 
clients, I am sure, would be genuinely surprised at the amount 
of work involved, albeit much of it routine, if they read through, 
for example, the solicitor’s file on the purchase of their house. 
A second implication, I would say, is that we must do what we 
can as lawyers to simplify—and thereby cheapen—the present 
system of conveyancing before someone else does it for us. As 
matters stand, this, I suppose, means an extension and, I would 
plead, an improvement, of registration of title, accompanied 
by some simpler, quicker and more certain method than now 
exists of investigating the numerous matters which to-day have 
to be investigated before contract and which in fact, if one is 
conscientious, form the greater part of one’s work in acting for 
a purchaser. A third implication is that we should use every 
endeavour to reduce our dependence upon conveyancing—which 
involves trying to recover some of the ground which we have lost 


and are still every day losing to other professions and quasi- 
professions. We can do so, perhaps, partly by a different attitude 
towards our work and what we offer the public and partly we 
must do so, I am afraid, by advertising, not individually but as 
a profession. 
I. S. WICKENDEN. 
Wimbledon 


Sir,—As a partner in a small provincial firm, I can only hope 
that the forecast made by Mr. E. J. Warburton is correct. On 
the day that the Government fails to resist the ‘‘ demands for a 
system of conveyancing which dispenses with solicitors 
altogether,’’ I shall be at the head of the large queue of solicitors 
applying for one of the jobs at the new “‘ Minstry of Land Transfer ” 
at £2,000 per annum, with six weeks holiday a year and retirement 
at sixty with a large pension. At present, I earn a good deal less 
than the figure mentioned. I get only three weeks holiday 
(inclusive of statutory holidays) and I have no prospects of 
retirement with pension—indeed, my partner is still working at 
sixty-nine. Moreover, I shall bear in mind when applying for 
this new post the many further advantages: no anxiety over 
dissatisfied clients—‘‘ Complaints should be referred in writing 
to the Minister, madam” ; no interruptions when dealing with a 
difficult matter—‘‘ Sorry, sir, we only see applicants by 
appointment ”’; no “ rush jobs ’’—‘‘ Your application has been 
noted and will receive attention in due course.’’ Offensive 
and difficult clients, of course, would never get past the 
commissionnaire. 

Not only I but the whole of my staff look forward to that happy 
day when we can move into our suite of rooms in the sumptuously 
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furnished and centrally heated building of the new Ministry clerks to keep pace with the work during busy periods. On 
Then indeed the famous apostrophe of Virgil will be applicable Mr. Warburton’s figures this means a payment of £3,500 in 
to solicitors : O fortunatt nimium sua si bona norint salaries. This will mean also extra accommodation, and the 


figure of £2,500 for rent and outgoings becomes optimist 
Luckily very few firms are confined to conveyancing. 
\ : F If Mr. Warburton is a mathematician he will know that figures 

Sir,—Mr. Warburton's letter should not go without comment, can be made to prove anything—or nothing 
for it contains “ facts ’’’ which the public Press is delighted to ond : F.ME 

. London, W.C.2 - ML. EMME! 

quote in their not infrequent compaigns against solicitors : i Ne li a 
There may be solicitors who are engaged in five conveyances a 


Sheffield, 11. A. JULIAN MAUDE. 


week of suburban houses of the values Mr. Warburton mentions, Sir,—I have accepted Mr. Warburton’s invitation to go through 

but there are many more solicitors who are nothing like so 4 few figures with him, and I will now invite him to go through a 

engaged. In practice, the price of a property may be anything — fey facts with me 

from something just under £500 to an average maximum of \ssuming that his hypothetical conveyancing unit occupie 
g thi yp é é g pies 


> > ( : ce ‘ Tr , > . . 
something under /3,000, and most of these matters involve its Saturday mornings either playing golf or more usefully in 
exhaustive inquiries as to town planning, local authority  |eeping its accounts stamping its National Health cards 

seeping i , sti g Ni é ‘ é 


requirements, rent restrictions and rights of past occupiers. attending Legal Aid Committee Meetings or doing other necessary 
Not only do the matters in the lower price range fail to provide administrative duties we are left with five working days upon 
a profit but very probably cause a loss each of which a conveyance is to be completed prior to the 


I should be most delighted to see Mr. Warburton any time  afternoon’s golf 

I wonder why Mr. Warburton considers that the only work 

involved in earning the scale fee is the completion of thi 

transaction ? If the unit is to keep up with its work it will 

M. H. PINHORN. have to carry through each and every day the equivalent of 
the whole conveyancing procedure from the cradle to the deed 
rack I suggest that he has a look at one of his thicker conveyance 


files and see how his unit would get on with the work involved in 


he may be in my neighbourhood and learn from him how I can 
work less hard than I have to do to receive adequate remuneration 
So would my wife ! 


London, S.W.6. 


Sir,—One wonders why your correspondent, I°. J. Warburton, 
¥ . one day 
wastes time and paper in describing in detail a practice which * ; — 
: f © ' : : I suggest that if his unit could turn over one-third of the 
he admits cannot exist. Presumably he is not aware, or chooses , 
; : business he suggests in a year there would still be no time for 
to ignore, the responsibility connected with conveyancing, which if ieiidad id } ea senahiil winaiitia > 
¢ , M22 . POU, ali wna woul lappen ons e natec To Ss! 
is shown clearly in the case of Pilkington v. Wood |1953' 2 ANLE.R. ! PI 4 I 
810. If, as in the law, remuneration for some work is small L. D. WARDLI 


or non-existent, is that a good reason why it all should be ? sath 
I submit that the reason why conveyancing appears (wrongly) 
to be quite straightforward is because it is entrusted to people Completions and Schedule A Tax 
qualified to deal with it. Perhaps if this were not so there would ; 
be more litigation. No one ever seems to make the point that Absurdity, Re 
the client is not debarred from doing the work himself, and it is In Ev. E 
significant how so few choose to do so. Where applicable the © Sir, 
stamp duty could not be ignored. I see 


Mr. E 
Who writes from Torquay 
Supposes that we, 
That is, you and me 
Or rather, your readers and I, but let’s settle for ‘‘ we,”’ 
Don’t know about Form 68 nor 688, 
So crass ignorant we be 


4 


I suggest that your correspondent for the purpose of an 
experiment, if not to test his courage, starts a practice in the 
provinces, and he will then discover that there are plots of land 
at £25, tenants buying houses at £200, and judgment summonses 
in the county court, all of which take time. How long will he 
be before he is completing one conveyance of a value between 
42,000 and £3,000 every day, and playing golf every afternoon, 
which he suggests would be possible ? He apparently deliberately 
ignores a feature of building society mortgages, of which he must 
be well aware, that apart from other work involved, the arranging 


Or, so be it, be we, 
Who don’t live by the sea 
In balmy Torquay, 


of them is no small portion of the work involved, and does not Says he, 
appear to be any part of the allotted fee. Or, better still, he Mr. E : ' . 
might change to such other occupation as might offer more Lor’ love a duck, and give me sea-air ! 
suitable rewards for his efforts. Yours learnedly, 
G. E. MELLALIEU. ‘ Escrow 


Preston. 

one . . " 
Sir,—I would like to point out a few facts in reply to The Compensation Fund 

Mr. Warburton’s letter : 

(1) In the London area where expenses are highest, the 
titles to at least two-thirds of properties dealt with are 
registered—-this reduces the average scale to £35 

(2) Allowing for the many dealings with ground rents, plots 
of land and sales to sitting tenants, the average purchase price 
is from £1,500 to £2,000—this reduces the average scale to 
{$26 10s., 1.e., an annual turnover on Mr. Warburton’s basis of 


Sir, -The recent controversy about the decision of The Law 
Society to raise solicitors’ annual contributions to the 
Compensation Fund prompts one to ask if insurance cover 
to increase the potential value of the fund could not be obtained 
more cheaply than at an additional annual cost of £5 per head 
Recipients of compensation payments would no doubt be 
completely indifferent as to their source ; in any event, members 
of the solicitors’ profession collectively would bear the full cost 
of the premiums covering those financial risks of clients which 


46,360. 

~ (3) Ifa solicitor has 240 completions a year, he will not have | the Compensation Fund is designed to eliminate. 

one each day of the week. He will have at least twenty in NEVILLE D. VANDYK 

some weeks and will require at least three typists and two London W.14. 

Ihe arrangements of the Mansfield Law Club (Students’ Inn); Thursday, 24th November, ‘‘ New Aspects of Constitu- 
Union) City of London College, Moorgate, [E.C.2, for the tional Law,’’ by Mr. C. Locke White, LL.B., Barrister-at-La 
Michaelmas Term are as follows: Thursday, 27th October, Thursday, 8th December, ‘‘ Modern Industrial Law,’ by 
‘Modern Aspects of the Law of Contract,’’ by Mr. Clive M Mr. M. N. Rimel, LL.M., Barrister-at-Law All meetings will be 
Schmitthoff, LL.D., Barrister-at-Law, M.I.Ex.; Thursday, held at the College and will begin at 6 p.m., unless stated other- 


10th November (at 7 p.m.), a Moot on Company Law (in the wise. The meetings will be preceded by an informal tea for 
chair, Mr. Henry Salt, 0.C., M.A., LL.B., Bencher of Gray’s members and their guests. Visitors are welcome at all meetings 
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ALBATROSSES 


A VERY senior typist once told me, after I had suffered a 
particularly trying interview, that the departing client was 
my albatross. This led to the disclosure that she, the typist, 
had studied Coleridge’s ‘“‘ Ancient Mariner ’’ for her London 
Matriculation. The albatross, as all my readers know, was 
shot by the Ancient Mariner, and its corpse was hung round 
hisneck. The exact reason escapes me ; if it wasn’t to placate 
the local R.S.P.C.A. inspector, it was for some symbolic, or 
even parabolic reason, not even hinted at in S. T. Coleridge’s 
helpful marginal notes, or rubric. (Before I get back to 
Country Practice, how nice it would be if other poets issued 
prose guides to their works. The idea might even spread to 
Parliamentary draftsmen.) 


Just as some people are accident-prone, others are liable 
to excessive contact with the law. Some clients get it over 
in time ; others, willy-nilly, are for ever lawyer fodder, and 
extremely unpalatable at that. Or, as my poetic typist put 
it, they become albatrosses and hang round the neck of their 
family solicitors. 


Every practice has one; some have two or more. The 
albatross type of client has at least two pending actions which 
must somehow be averted. The facts of his (or her—the 
male albatross embraces the female) case never quite resemble 
the facts of any other reported case, and the relevant legal 
points are perfectly obscure. In the normal way one knows, 
or can find out, exactly what status a deserted wife enjoys in 
rent-controlled property. In the case of a genuine albatross 
one can never tell who deserted whom, and in any case there 
is the shared lounge, lavatory or linen cupboard to raise 
doubts as to whether the property is in fact rent controlled. 
One has the prospect, therefore, of developing. the law of 
constructive desertion in the P.D. and A. Division before 


really getting down to the Rent Act problem. However, 
before the matter is finally disposed of in the Court of 
Appeal—or perhaps before one can even say “ Megarry ”’ 
the deserter will have died intestate, or achieved a lawful 
assignment of the entire premises to the landlord’s daughter 
The imaginary case illustrated above is an instance of 
the passive albatross. There is also an active species, which 
digs his own holes in which to fall. The active albatross, 
before battening upon a solicitor, first winds himself into a 
legal knot practically unaided. Assistance is sometimes 
provided by knowledgeable schoolteachers, insurance clerks 
A tiny section of the clergy do 
I can think of 


and even spiritual advisers. 
rather tend to breed albatrosses as a hobby. 
one town littered with peculiar wills—all the result of several 
years ministry and legal draftsmanship on the part of the 
Reverend Mr. -. No names, no denominations, no 
pack-drill. 

The study of albatrosses, active and passive, ought to be 
on the agenda of some richly endowed social study group 
Each practice in England should be invited to supply one 
albatross, who would be fed, housed and financed for a whole 
year at the expense of the Government. All their wordly 
wants would be supplied ; their only obligation would be to 
submit to the continual observation of a trained scrutineer. 
At the first sign of legal trouble, experts would be called in, 
and the difficulty—be it trouble with the neighbours, or a 
furtive attempt to take out a grant of representation by 
personal application—gently but firmly ironed out. 

At the end of the year the results would be well worth the 
closest study. I don’t know what the results would prove, 
but I do know that I would have had a year’s comparative 


peace. “ HIGHFIELD 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full report 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


LIBEL: INNUENDO: APPLICATION TO STRIKE OUT 
Greenslade and Another v. Swaffer and Others 
Same v. World’s Press News Publishing Co., Ltd., and Another 


Jenkins and Morris, L.JJ. 26th May, 1955 


Appeals from Havers, J. 

In the first action the plaintiffs, who were a reporter and 
news editor on the staff of the Sunday Chronicle, claimed damages 
for libel in an article appearing in the World's Press News and 
Advertiser’s Review, a weekly journal which had a large circula 
tion in journalistic circles, and pleaded that the words complained 
of meant and were understood to mean “ that each of the plaintiffs 
was an incompetent journalist and/or . instrumental in 
causing the editor of the Sunday Chronicle to pay a wildly 
extravagant price for the publication rights of a series of news- 
paper articles . . . and/or one whose efforts in collecting material 
for publication in the Sunday Chronicle merited ironic and 
derisory comments in journalistic circles.’’ The defendants 
requested and received from the plaintiffs particulars pursuant 
to R.S.C., Ord. 19, r. 6 (2), of the facts and matters on which 
they relied in support of the meanings alleged in the innuendo. 
Five weeks after the first article there appeared in the issue of 
the same journal a headline which read: ‘‘ Webb tells court he 
arranged for Comer to write for the S. Chronicle.’’ In the 
second action the plaintiffs pleaded the same innuendo as in 
the first action and, in giving particulars under R.S.C., Ord. 19, 
Tt, 6 (2), referred to the article which was the subject of that 


Where possible the 


/ 


appropriate page reference is given at the end of the note 


action, stated that they would rely on the factsgiven as particulars 
in the first action, and alleged that the headline in the subsequent 
issue of the periodical was intended to refer readers back to 
the earlier article and to assure them that the words therein 
used, with the meanings ascribed to them in the innuendo, were 
true and justifiable. The defendants applied in both-actions 
to strike out all the words of the innuendos after “ incompetent 
journalist ’’ under R.S.C., Ord. 19, r. 27, and R.S.C., Ord. 25 
r. 4. Havers, J., in the first action, ordered all the wor 
after ‘‘ incompetent journalist ’’ to be struck out ; in the second 
action he ordered the whole paragraph to be struck out Phe 
plaintiffs appealed. 


Morris, L.J., said that in the first action no part of the 
innuendo ought to be struck out. The particulars showed that 
it was the duty of the plaintiffs to collect and publish in their 
newspaper material of this kind, and that they had been so 
engaged for two years. If the plaintiffs proved sufficient facts 
it would be open to a judge or jury to say that the words were 
defamatory of the plaintiffs, because they bore the meaning 
alleged in the innuendo. The first appeal should be allowed 
In the second action it seemed a startling suggestion that the 
words complained of referred to the plaintiffs. There was no 
reference to the earlier article, but even if any reader should 
recollect the earlier article there was nothing in the new words 
calculated to assure him of the truth of the earlier words and 
their innuendos ; the words did not even remotely suggest that 
The second appeal must be dismissed 
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JENKINS, L.J., agreeing, said that in the second action 
Havers, J., had been right in striking out the whole paragraph 
though the summons before him concerned a part only. Such 
a course saved costs, as a further summons to strike out the 
remainder must have been successful. First appeal allowed. 
Second appeal dismissed 


Fearnley-Whittingstall, ©.C., and 
Faulks (Swepstone, 


APPEARANCES W. A. 
I (. Zaillre u (Galbraith & Be St) ; N. 
Walsh & Son). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law) {1 W.L.R. 1109 


CHANCERY DIVISION 


REVENUE: INCOME TAX: MONEYS PAID TO LOCAL 
GOVERNMENT OFFICER FOR EVENING MEALS WHEN 
WORKING EXTRA HOURS 
Sanderson (Inspector of Taxes) v. Durbidge 


Wynn Parry, J. 26th July, 1955 


Appeal from the General Commissioners for Edmonton. 


The Income Tax Act, 1952, provides by Sched. IX, rules 
applicable to Sched. E, r.7: ‘‘ If the holder of an office or employ- 
ment of profit is necessarily obliged to incur or defray out of the 
emoluments thereof the expenses of travelling in the performance 
of the duties of the office or employment ... or otherwise 
to expend money wholly, exclusively and necessarily in the 
performance of the said duties, there may be deducted from the 
emoluments to be assessed the expenses so necessarily incurred 
and defrayed.’’ The respondent was a senior executive officer 
employed by Southgate Borough Council who looked after some 
of its committees. He had on occasion to work extra hours, 
involving feeding at a restaurant, in respect of which he received 
a cash meals allowance of 2s. 6d. for tea and 6s. for dinner. The 
council did not provide refreshments. Assessments for income 
tax were made on the respondent in respect of these allowances. 
Before the Commissioners he contended that the allowances 
were not taxable or that, if they were, the money spent on 
restaurant meals should be deducted. The inspector of taxes 
contended that the allowances were taxable as perquisites or 
profits of the respondent’s office, and that the payment for 
meals could not be regarded as a proper deduction as it was 
not an expense incurred ‘‘ wholly, exclusively and necessarily ”’ 
in the performance of his office within the meaning of r. 7. The 
Commissioners decided that the allowances were taxable, but 
that, to the extent that the expenditure at a restaurant was 
greater than the cost which would normally have been incurred 
by the respondent for the same meals, there should be a deduction 
under r. 7, and they reduced the assessments accordingly. The 
Crown appealed. 


Wynn Parry, J., said that the courts had often commented 
on the strictness and limited nature of the rule. In Ricketts v. 
Colquhoun {1926) A.C. 1, where a recorder was not allowed to 
deduct his expenses incurred while away at quarter sessions, 
it was pointed out that the language of the rule was jealously 
restricted, and, as the words were ‘the holder of an office ’’ 
and not “ any holder of an office,’’ the expenses allowable were 
only those which each and every holder of an office was necessarily 
obliged to incur in the performance of the duties of the office. 
In two cases relied on by the respondent, Nolder v. Walters 
(1930), 46 T.L.R. 397, and Lomax v. Newton {1953) 1 W.L.R. 1123, 
certain deductions were allowed in respect of expenses incurred 
by the taxpayers when away from home ; but in the latter case, 
Vaisey, J., was rather doubtful whether the decision of the 
Commissioners in the taxpayer’s favour was correct, and recom- 
mended that as a precedent the case should be treated with 
great caution. The present claim was concerned with a period 
during the respondent’s working day. When he went out to 
lunch he could not be said to be engaged in the performance of 
the duties of his office so as to claim a deduction. Having regard 
to the nature of his employment his working day was sometimes 
extended, and there was no difference in principle between the 
nature of the lunch interval and that of the tea or dinner intervals. 
The case was covered by Ricketts v. Colquhoun, supra. Appeal 
allowed. 

APPEARANCES : 
of Inland Revenue) ; 
(Gwylym T. John). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1087 


F. N. Bucher, Q.C., and Sir R. Hills (Solicitor 
M. Lyell, Q.C., and H. H. Monroe 
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INFANT: ACCESS: SCOPE OF JURISDICTION 
OF COURT 
In re E (An Infant) 


Roxburgh, J. 28th July, 1955 


Adjourned summons. 


A Canadian infant was the subject-matter of an order of a 
Canadian court, which gave her to the custody of her mother 
with certain rights of access to the father. The father had 
consented to the child being taken to London with the mother 
(who was subsequently married to an Englishman and became 
domiciled in England). In July, 1955, the father, who was 
stationed in Israel in the exercise of his profession, made an 
application to the court, under the Guardianship of Infants 
Acts, 1886 to 1925, to obtain an order on the mother allowing 
the child to spend a holiday with him in Israel. The application 
did not ask that the child should be made a ward of court. 


ROXBURGH, J., said that under the Guardianship of Infants 
Acts ‘“‘ the court ’’ included magistrates’ courts, county courts 
and the High Court, which could make orders regarding custody 
and right of access. There was no dispute about right of access, 
which was settled by the Canadian order; the application was 
for an order ordering the mother to let the child go out of the 
jurisdiction. Such an order could not be obtained under the 
Acts. First, it could not be brought within the words “ right 
of access.’’ Secondly, it was almost invariable for the court, 
when allowing an English infant to leave the jurisdiction, to 
require an undertaking for its return, and inferior courts had no 
machinery for accepting or enforcing undertakings. It was not 
a mere accident that the powers under the Acts were less extensive 
than those enjoyed by the Chancery Division under its inherent 
jurisdiction. That jurisdiction could not be invoked in the 
present case because s. 9 (1) of the Law Reform (Miscellaneous 
Provisions) Act, 1949, in effect, prevented its exercise unless the 
child had been made a ward of court. The steps by which that 
was to be done were laid down in Ord. 54p, and no such steps 
had been taken in the present case. The court, therefore, had 
no power to make the order prayed either under the Acts or 
under the inherent jurisdiction. Application dismissed. 


APPEARANCES: R. J. Parker (George & George); Charl 
Russell, O.C., and C. H. Gage (Stanley Attenborough & Co.). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] {3 W.L.R. 493 


WILL: GIFT TO GRANDCHILDREN FOR DISTRIBUTION 
WHEN YOUNGEST ATTAINED TWENTY-ONE: WHETHER 
GIFT FOR ALL GRANDCHILDREN WHENEVER BORN 
In re Manners, deceased ; Public Trustee v. Manners and Others 


Upjohn, J. 6th April, 1955 


Adjourned summons. 

A testator by his swill directed that his residuary estate be 
divided into four equal parts and gave, inter alia, ‘‘ one equal 
part to my grandchildren (the children of my son E. J. M.) to be 
administered towards their maintenance and education until the 
youngest is twenty-one years of age and then distributed equally 
among them.”” E. J. M. had three children, one of them born 
after the testator’s death, all of whom were under twenty-one at 
the date of this summons. The summons raised, inter alia, the 
question whether the one-fourth share was held for the two 
children born during the testator’s lifetime, or for them and such 
children of E. J. M. as might come into existence before the 
youngest such child for the time being attained the age of 
twenty-one years, or for them and all other children of E. J. M 
whenever born 

Upyoun, J., said that no one supported the second alternative, 
so that the question lay between the first and third. The case for 
the older children was based on Smith v. Jackson (1823), 
1 L.J. (o.s.) Ch. 231, where the terms were indistinguishable 
from the present case. There Leach, V.-C., said that if a present 
interest was given in general words it was not less a vested interest 
because payment was referred to a future time; that general 
principle must prevail unless there was something in thie 
instrument which declared a contrary intention ; the codicil in 
question indicated no such intention, so that after-born children 
were excluded. That case was treated in Jarman on Wills as 
being inconsistent with the later authorities, viz., Mainwaring 
v. Beevor (1849), 8 Hare 44, Armitage v. Williams (1859), 
27 Beav. 246, and In re Pilkington (1892), 29 L.R. Ir. 370, on 
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which counsel for the -younger child relied in support of an 
argument that, when a gift was to be distributed when the 
youngest child attained twenty-one, it mattered not whether the 
gift was vested or contingent, as the testator was intending to 
benefit all the children, whenever born. The cases were not easy 
to reconcile, but each of them depended on the construction of 
the particular words used and did not form a sure guide to other 
cases. In the present case, the gift was immediate and vested ; 
that was the cardinal point in the case, and there was a clear 
rule of construction that the class was confined to those in esse 
at the date of the death, only to be departed from when the 
testator had clearly indicated a contrary intention. No such 
intention was indicated by the direction to distribute when the 
youngest attained twenty-one and to apply the income for 
maintenance. Therefore, the gift vested in the two elder children, 
but, in accordance with In re Couturier [1907] 1 Ch. 470, the 
elder could call for his share at twenty-one. That construction 
might defeat the testator’s intention, but if so, it was because he 
had not used sufficiently explicit language. It was wrong to try 
to whittle away so firmly entrenched a rule and thereby make it 
‘incoherent and capricious in its effect ”’ : see per Evershed, M.R., 
in In ve Bleckly {1951} Ch. 740, at p. 751. Declaration accordingly. 


APPEARANCES: D. H. McMullen (W. J. Woodhouse & Co.) ; 
M. Nesbitt (Drysdale, Lamb & Jackson); R. W. Vick (Stuart 
Hunt & Co.). . 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1096 
FAMILY PROVISION : UNMARRIED DAUGHTER 


LIVING AS WIFE OF MARRIED MAN 
In re Andrews, deceased; Andrews v. Smorfitt 
Wynn Parry, J. 4th October, 1955 
Adjourned summons. 


The plaintiff left home in 1911 and went to live as the wife of 
a man who was then, and who remained, a married man. She 
had continued to live with him ever since, and had never 
married ; her evidence was that by reason of ill-health she was 
now unable to work. Her father by his will, made in 1953, made 
no provision for her. She asked that an order under the 
Inheritance (Family Provision) Act, 1938, as amended by the 
Intestates’ Estates Act, 1952, should be made for her out of the 
net estate of the testator; she claimed to be entitled as an 
unmarried daughter and as a dependant incapable of maintaining 
herself within the meaning of s. 1 (1) (6) of the Act of 1938. 


Wynn Parry, J., said that in the present case the plaintiff, 
who was sixty-nine years of age, was a daughter of the testator. 
She had not been married and, therefore, on the strict words of 
s. 1 (1) (b) of the Act of 1938, she was a person entitled to bring 
an application such as this. She was now suffering from physical 
disability and incapable of maintaining herself and, therefore, 
on an equally strict reading of s. 1 (1) (b), she was for that reason 
also in a position to invoke the jurisdiction of the court ; but she 
could not be successful in an application based on either of those 
two grounds unless it was demonstrated that in all the circum- 
stances the testator was under some moral obligation to her, so 


POINTS IN 


Joint Banking Accounts—HvusBAND AND WIFE—WHETHER 
PROPERTY PASSES TO SURVIVOR 


Q. We act for the executrix of Mrs. A (who died in December, 
1953). At the time of her death Mrs. A was part owner with her 
husband Mr. A (who himself died in July, 1954) of some joint 
personal property which consisted in various accounts in their 
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that by excluding her entirely from his will he had failed to make 
reasonable provision for her maintenance. The plaintiff left the 
parental home in order to set up a permanent home with a 
married man, and but for the circumstance that he was then, and 
had ever since remained, a married man, she would have married 
him; and she no doubt relied on him for the companionship 
and the protection, financial and otherwise, which she would 
have had a right to expect from him if they could have been and 
had been joined in wedlock. In his view it necessarily followed 
that from the time when she had set up this permanent 
relationship and home with this man then, notwithstanding that 
she was not legally married to him, her father ceased to have 
any moral obligation with regard to her maintenance, and he 
ceased to have any moral obligation to provide for her by his will 
The same reasoning must apply to a consideration of the second 
part of sub-para. (b) of s. 1 (1) of the Act. Referring to the 
evidence as to the testator’s relations with the plaintiff, his 
lordship said that, having regard to the view expressed by him 
as to the testator’s moral obligations towards the plaintiff, none 
of it was relevant, since at the time he had made his will he was 
under no moral obligation to her, and he was entitled to order his 
testamentary disposition exactly as he pleased. The summons 
failed and must be dismissed. Summons dismissed. 
APPEARANCES: Edward Grayson (Victor Mishcon & Co.) ; 
C. A. Settle (Cunliffe & Airy, for Kirby, Son & Atkinson, 
Harrogate); Norman Lermon (Cunliffe && Airy, for Kirby, 
Son & Atkinson, Harrogate). 
{Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 1105 


COURT OF CRIMINAL APPEAL 


ROAD TRAFFIC: DRIVING WHILE DISQUALIFIED : 
COMPARATIVE DURATION OF SENTENCES’ OF 
IMPRISONMENT AND DISQUALIFICATION 
R. v. Phillips 
Lord Goddard, C.J., Devlin and Donovan, JJ. 
20th June, 1955 

Appeal against sentence. 

The appellant pleaded guilty at quarter sessions to three 
charges of driving while disqualified; he was sentenced to 
twelve months’ imprisonment and disqualified from driving for 
twelve months. 


Lorp GopparpD, C.J., said that it was about time that the 
courts realised that it was no use disqualifying a man merely 
for the period of his prison sentence. As the law at present 
stood disqualification must date from conviction, so that the 
only time when it would be effective would be during any period 
of remission which might be earned; that was not enough for 
a serious offence. The present case was a very bad one, and the 
disqualification would be extended to three years. Sentence 
varied. 

APPEARANCE: The appellant in person. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


PRACTICE 


joint names. We have no knowledge of any agreement being 
made by Mr. and Mrs. A, when the accounts were opened, as to 
what contributions each was to make, or as to how the proceeds 
were to be shared, nor do we know how in fact contributions were 
made to the accounts. However, as Mrs. A was formerly the 
owner of a fish and chip business it seems likely that she contr 
buted at least as much as her husband. The point which now 
arises is whether Mr. A’s administrator (with the will annexed) 
holds part of the joint personalty on trust for the person entitled 
under Mrs. A’s will (which would seem to follow from the state 
ments made at para. 1061 on p. 666 of vol. 16 of the second 
edition of Halsbury’s Laws of England) or whether the whole of 
this property has passed to Mr. A by reason of his surviving 
his wife and therefore now passes under his will. If the first 
alternative is correct then the further question arises as to what 
proportion of the property is held on trust for Mrs. A’s residuary 
legatee. We feel that this must be a point of frequent occurrence 
in practice, but have been unable to find any authority on it. 


A. Whilst we agree that this is a point of frequent occurrence 
we do not think that it is an easy one. The question whether the 


[1 W.L.R. 1103 
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husband’s personal representative holds upon trust for the wife’s 
personal representative depends upon whether the husband and 
wife were joint tenants or tenants in common. In the absence of 
all indications such as words of limitation it is difficult indeed to 
say which was intended. We think, however, that Marshal v. 
Crutwell (1875), 20 Eq. 328, is authority for the proposition that 
joint banking accounts as between husband and wife may well 
be opened as a convenience and without any intention to create 
a joint tenancy, and this is in accord with the principle that there 
is no presumption of a gift from wife to husband. On the other 
hand there have been cases where it has been held that there was 
a joint tenancy in a banking account between husband and wife, 
but these have often been cases where the husband provided 
the greater part of the money so that the decision did accord 
with the presumption of advancement from husband to wife. 
On the whole we think the wife’s personal representative may 
have good grounds to claim that the accounts were held as tenants 
in common. That leaves the question of the proportions. 
Prima facie the proportion would be determined by the pro- 
portions in which the moneys were provided. This is almost 
impossible to ascertain and we think that the wife’s personal 
representative would probably be justified in relying upon 
Jones v. Maynard {1951} Ch. 572 and in claiming an equal part 
of the balances. Whilst we have expressed our views we cannot 
say that the question is an easy one and if no very large amount 
is involved the parties might do well to compromise it. 


Assignment as between Co-Executors Beneficially Entitled 

in Equal Shares 

Q. By her will a testatrix appointed A and B to be the 
executors and trustees thereof and devised her real and personal 
estate to them on trust for sale and directed that they should 
stand possessed of her residuary estate as to one half share 
thereof for A and as to the other half share thereof for B 
absolutely. The testatrix died in 1936 and probate of her will 
was granted to A and B. Shortly afterwards an assignment 
of leasehold property vested in the testatrix at her death was 
made between A of the one part and B of the other part. After 
reciting the will, death and probate and the fact that A and B 
(who had not made or given any assent, etc.), had long since paid 
the debts and funeral and testamentary expenses of the testatrix, 

1 purported to assign his half share in the property to B as 
follows: ‘‘ In consideration of the sum of £ now paid 
to the vendor (A) by the purchaser (B) (the receipt 

the vendor and purchaser as trustees and by the direction of the 
vendor hereby assign and the vendor as beneficial owner as to 
the share and interest to which he is entitled in equity of and in 
the said property hereby assigns and confirms unto the purchaser 
all that ’’ Was such assignment effectual to pass the legal 
estate in the property to B ? 

A. The assignment was unfortunate in form as it brings 
equitable interests on to the title. Nevertheless it appears to be 
an effective assignment of the legal estate to B and we cannot 
see any ground on which a subsequent purchaser could challenge 
it. The legal estate was held by A and B as executors and it was 
assigned to the person who became entitled in equity as a result 
of the arrangement between the parties. We assume the assign- 
ment was stamped ad valorem on the purchase money. 


Income Tax and Estate Duty—PAYMENTS UNDER DEED OF 
COVENANT—RELEASE—WHETHER COVENANTOR ACCOUNTABLE 
FOR TAX RELIEF—WHETHER RELEASE A GIFT CHARGEABLE TO 
EstaTE Duty 

Q. In April, 1954, a client of ours executed a deed of covenant 
to pay his parents (now both aged 75) the sum of £20 per week 
for a term of eight years or until his own death or the death of 
the surviving beneficiary, whichever should first happen. For 
reasons which are not material, our client now desires to 
discontinue these payments and the beneficiaries are agreeable 
and would be prepared to execute a deed of release. Alternatively, 
our client could discontinue the payments forthwith and the 
beneficiaries would not press the payment and no claims for 
repayment of tax would hereafter be made. The difficulties 
which appear to us are as follows: (1) If a deed of release is now 
executed, (a) Would our client be called upon to account for the 
sur-tax and income tax relief which has been allowed since 
April, 1954 ? (b) Would the release be treated as a gift chargeable 
to estate duty in the event of the beneficiaries dying within 
five years? In this connection, it will be appreciated that 
approximately £6,500 remains, at the present time, to be paid 
under the covenant. (2) If the payments are merely discontinued 
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in accordance with our alternative suggestion, although the 
beneficiaries will not make any claim, is there not a danger 
that on their death their executors (of whom our client will 
probably be one) must claim arrears due under the deed? The 
deed of covenant is drawn as a direct covenant with the benefici- 
aries and does not appoint trustees, neither does it contain any 
clause which would be usual if there were trustees absolving the 
trustees from responsibility for suing for the payments. Would 
it meet the situation if the deed was now amended by a supple- 
mental deed so as to provide that the beneficiaries and their 
executors should have no right to sue for any arrears that there 
might be at the date of their death, or would this give rise to the 
same estate duty complications ? It is not desired to trouble 
the parents to amend their existing wills, and accordingly any 
amendments must be effected by deed. 

A. Whether there is a formal release or whether there is merely 
non-payment by agreement with the beneficiaries, we are satisfied 
that the payments which have in fact been made remain good 
deductions from the covenantor’s income for income tax and 
sur-tax purposes (see Lee v. Inland Revenue Commissioners [1943 
2 All E.R. 672; 25 Tax Cas. 485). We have not previously 
met a case where a release in these circumstances, i.e., of a 
voluntary obligation, has been treated as a gift chargeable to 
estate duty, but it is difficult to say that it is not within the words 
of the Finance Act, 1940, s. 45 (2). It is to be observed that if 
no release is executed and if it be correct that the executors of 
the beneficiary are under a duty to get in the outstanding payments 
then the estate duty position is the same, since their right of 
action constitutes an asset of the deceased beneficiary’s free estate 
and so passes under the Finance Act, 1894, s. 1. We are not at 
all sure that a deed declaring that neither the beneficiaries nor 
their personal representatives shall have any right to enforce 
the covenant is not in fact a release. We think, however, 
that a solution which may well work in practice is to have a supple- 
mentary deed declaring that, if any payment is not made, it shall 
be deemed to have been waived unless action is taken to enforce 
payment within one month of the due date. If this is done, then 
such release as there may be takes place as each non-payment is 
acquiesced in. We think there is not a great deal of chance of 
the Estate Duty Office regarding this as a release of right, etc., 
and if any claim should be made, it can be urged that the periodic 
waivers, in so far as they must be treated as gifts, formed part 
of the habitual expenditure of the deceased beneficiary. We do 
not know that that suggestion is wholly satisfactory, but it seems 
to be the best that can be done and, as we suggest, it will probably 
work in practice. 


Warrant for Possession—STAy ON CONDITION OF PAYMENT 01 
CURRENT RENT AND INSTALMENTS OF ARREARS—TO WHOM 
RENT TO BE PAID 

Q. With reference to the “ Point in Practice’’ headed 
“Execution of Warrant for Possession ’’ at p. 456, ante, it has 
been our experience that in most cases where an order for 
possession is made and suspended the defendant tenant continues 
to pay the rent to the plaintiff or his agent. This practice was, 
in fact, referred to by our local county court judge when a 
defendant asked to whom he should pay his rent in future, and 
the judge said that he understood that rents were normally paid 
to the plaintiff or his agent as before the action. From your 
reply to the above-mentioned enquiry it would appear that this 
practice is incorrect and we are wondering whether this is, in 
fact, the case. 

A. What we had in mind in our previous reply was s. 96 (3) 
of the County Courts Act, 1934, which lays down that all moneys 
payable under a judgment or order shall be paid into court, 
with a proviso giving the court power to order instalments to be 
paid between the parties or their solicitors. It is the general 
practice, we believe, to maintain the up-to-date state of the 
court’s books, when some step after judgment is requested, by 
having moneys “ passed through ’’ the court books when, though 
ordered to be paid into court, they have in fact been paid direct 
This, of course, only applies to sums for which judgment has 
been given, and cannot cover future rent, which complicates the 
position, we agree, in the circumstances posed by our inquirers. 
But we think the position is in essence as we stated it. Since 
the stay was on condition of payment of current rent first and 
then something off the arrears, if anything is unpaid during the 
currency of the suspense, it must include some arrears, i.e., we 
presume, a sum payable under the judgment and, therefore, 1n 
default of express order, a sum which ought to be passed through 
the court books. 


’ 
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Purchaser — STATEMENT BY 
UNDER ADMINISTRATION OF ESTATES 
1925, s. 36 (6) 

Q. A died in 1943, having by his will appointed B his 
executor. B duly extracted probate in 1944, but, as a result 
of his age and subsequent infirmity, a judicial trustee was 
appointed by the court in 1951. We are now acting on a purchase 
from the judicial trustee of real estate. It occurs to us that 
there may be some difficulty in the future if it appears that at 
some time between 1944 and 1951 B had dealt with the property 
by way of conveyance to a purchaser for value whether or not 
a memorandum had been made on the last conveyance (which 
would not have been handed over since it affects other property) 
or on the probate of A’s will. A statement under s. 36 of the 
Administration of Estates Act, 1925, can be obtained from the 
judicial trustee, but this does not bind B, who may well now be 
unable due to age to effectually sign any such document. Further, 
his memory may well be at fault even should he sign such a 
document, and it is possible that a conveyance to a previous 
purchaser for value may well have taken place, in which case, 
from our reading of s. 36, our client will not be protected. It 
is contended that our client will be protected by virtue of the 
court order appointing the judicial trustee, but, since a purchaser 
for value would not have been a party to those proceedings, we 
do not think that such an orcer would bind him (see Jones v. 
Barnett [1899] 1 Ch. 611). Do you know of any further protection 
for our client in a case such as this and do you consider that the 
possibility of there having been a previous purchaser for value 
(although there is no evidence pointing in either direction apart 
from the absence of memoranda) Is a flaw in the title which would 
entitle our clients to withdraw ? 


Vendor and 
REPRESENTATIVE 


A. In the first place, we must point out that the statement in 
writing made by a personal representative under s. 36 (6) of the 
Administration of Estates Act, 1925, does not protect against a 
previous disposition in favour of another purchaser ; the protec- 
tion is against an assent or conveyance to a beneficiary. See 
the words of s. 36 (6), “‘ without prejudice to any previous 
disposition made in favour of another purchaser,’’ and the 
discussion in Emmet on Title, 13th ed., vol. II, pp. 1137, 1138. 
The statement made under s. 36 (6) is that ‘‘ he has not given 
or made an assent or conveyance,”’ but the subsection provides 
that such a statement is evidence “‘ that an assent or conveyance 
has not been given or made,” not mentioning by whom. 
Similarly, the second part of the subsection provides that a 
conveyance on the faith of such a statement (unless a memo- 
randum has been endorsed and without prejudice to a previous 
purchase) conveys a legal estate as if no previous assent or 
conveyance had been made by the representative. The opinion 
is widely held that a statement by a representative would 
override an assent by an earlier representative. Our conclusions 
are therefore: (a) in any event there is no protection by a 
statement under s. 36 (6) against a previous conveyance for 
value; (b) we know of no further protection for the client ; 
(c) we do not think there is any flaw enabling the client to with- 
draw. Normal protection by ensuring that the deeds are in 
correct custody and there are no endorsements is available. A 
mere suspicion of an earlier conveyance could exist on any 
conveyance and does not give rise to such doubt as to allow the 
client to withdraw. 


DELAYED COMPLETION—INTEREST ON 
NATIONAL CONDITIONS OF SALE 


Vendor and Purchaser 
PURCHASE MONEY 

Q. On 26th February, 1954, C in a contract incorporating 
the National Conditions of Sale, 16th ed. (except Condition 13) 
agreed to sell certain freehold property to F, the date of completion 
specified by Special Condition being 9th April, 1954. In point 
of fact F, a friend of C, had been allowed to take possession of 
the property prior to the date of exchange of contracts and on 
20th December, 1954, the solicitors acting for C served a notice 
to complete within twenty-eight days on the solicitors acting for F. 


At the monthly meeting of the Board of Directors of the 
Soticirors BENEVOLENT ASSOCIATION, held on 5th October, 
Mr. James Louis Theodore Guise, T.D., M.A., of London, was 
elected a member of the board. Seventy-two solicitors were 
admitted as members of the Association, bringing the total 
membership up to 7,995. Forty-two applications for relief were 
considered and grants totalling £4,249 were made, £253 of which 
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In their completion statement C’s solicitors charged, in addition 
to the purchase money, interest under National Condition 6 
from 9th April, 1954, to the proposed date of completion and 
also interest under National Condition 7 from 26th February, 
1954, to the proposed date of completion, no part of the purchase 
money having been placed on deposit and no deposit having 
been paid by F to C. F’s solicitors claim that their client is 
being charged double interest and state that they are only prepared 
to advise F to pay interest for the period claimed under National 


Condition 7. C’s solicitors, however, maintain that the two 
National Conditions can take effect simultaneously and indeed 
that this is contemplated by the wording of both National 
Conditions 6 (ii) and 6 (iii). What is the correct position ? 

A. We do not consider that the two conditions take effect 


simultaneously. Condition 6 would apparently be held to apply 
only where the purchaser had not taken possession so as to bring 
Condition 7 into operation. We think that authority for this 
view is provided by Re Priestley [1947) Ch. 469. This decision 
was in relation to the 1934 edition of The Law Society’s Conditions 
but it was given on the basis of two conditions very similar to 
those in the 16th ed. of the National Conditions. It was held that 
the condition corresponding to Condition 6 of the 16th ed. of 
the National Conditions was clearly directed to purchasers who 
do not take possession before completion. 


Land Drainage Act, 1930 


REPAIR OF CULVERT 


Q. A is the owner of land bounded on the east by a canalised 
river and on the north by a mill race running out of the river and 
belonging to B. The level of part of 4’s land is below the level 
of the mill race and is drained by means of an old brick culvert 
running beneath land also abutting on the mill race, part of the 
mill premises but fenced off therefrom by an old corrugated iron 
fence, belonging to B, and thence under the mill itself, discharging 
into the mill stream below the dam. This culvert is in a very 
bad state of repair, owing mainly, it is thought, to the presence 
of two large willow trees growing some 60 feet apart, both 
immediately above the line of the culvert, which needs completely 
renewing. The state of the culvert prevents flood water (frequent 
in the winter months) from draining off A’s land, 
becoming seriously waterlogged in consequence. A was prepared 
to bear part of the expense of renewing the culvert, and has 
made approaches to B, but B denies ownership of the land 
beneath which the culvert passes, denies liability either for the 


which is 


culvert or the bank of the mill race, and is generally unco- 
operative. Can A serve notice under s. 57 (1) of the Land 
Drainage Act, 1930, with any hope of success, assuming he can 


prove B’s ownership? The subsection reads: ‘‘ Cleanse and scour 
the channels of watercourses.’’ Section 81 defines ‘‘ watercourse”’ 
as including a culvert. Would “ cleanse and scour ”’ extend to 
relaying even if rendered necessary by neglect to cleanse and 
scour ? On the other hand, s. 57 (1) refers toemaintaining banks, 
and under s. 81 ‘‘ banks’”’ includes ‘‘ walls 


confining 


any channel.’’ So perhaps B could be caught one way or the 
other. 

A. We agree that the walls of the culvert appear to be 
“banks ”’ and the culvert itself a ‘‘ watercourse ’’ within s. 57 


But is the trouble a neglect to maintain the banks of the culvert 
It is a question of fact. Again, is it because of neglect to cl 
and scour the channel that injury is caused to 4’s land ? If that 
could be proved and the neglect laid at B’s door as the occupier 
(not owner, necessarily), of land through which the culvert runs, 
then the notice under s. 57 can be served. The notice could 
require B to cleanse and scour the channel or to maintain the 


anse 


banks, as the case may be, and we think that maintaining would 
include renewing as far as necessary. We do not quite follow 
the relevance of the willow trees in the chain of causation. Is it 


merely that their leaves and catkins fall and clog the channel ? 
If their roots are displacing the bank that may not be a matter 
of neglect on B’s part, particularly if they are not on B's land 


was in respect of “special’’ grants for clothing, ete All 
solicitors on the Roll for England and Wales are eligible to apply 
for membership, and application forms and general information 
leaflets will gladly be supplied on request to the Association's 
offices, Clifford’s Inn, Fleet Street, London, E.C.4. Thx 
annual subscription is {1 1s. and a single payment of /10 10s, 
constitutes life membership of the Association, 


minimum 
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REVIEWS 


A First Book of English Law. Third 


Edition. London: Sweet & Maxwell, Ltd. 


By O. Hoop PHILLIPs. 
17s. 6d. net. 


The arrangement of this student’s book, which we had the 
pleasure to commend when reviewing the second edition not 
much more than two years ago, remains unchanged, but the 
text has been revised at several points and brought up to date 
with regard to recent cases and statutes. It is evident, and by 
no means surprising, that those about to embark on a study of the 
law, whether for a professional or academic purpose, are 
continuing to find it a useful introduction of an elementary and 
practical kind. : 

The type has been attractively reset, but not altogether 
without mishap. For instance, the reference on p. 103 to ‘‘ [1853 
Ch.” is not a citation which accords with the system so admirably 
described in the chapter on Law Reports! (By the way, there 
have often, in peace-time, been more than two volumes each 
year of the All England Reports.) Pages 177, 193 and 235 also 
appear to have escaped a final check for misprints. But we have 
no quibble with the reliability of the text. 


EDWARDS, 
21s. net. 


Statutory Offences. By J. LI. J. 
London: Macmillan & Co., Ltd. 


Mens Rea in 

3arrister-at-Law. 

Like other glib catch-phrases, the Latin tag recalled in the 
title of this study calls for a good deal of analysis and illustration 
if its significance is to be properly understood. Dr. Edwards has 
carried out this task in so far as those criminal offences are 
concerned which are created or defined by Parliament, adverting 


SURVEY OF 


STATUTORY INSTRUMENTS 


Grantham Waterworks Order, 1955. (S.I. 1955 No. 1547.) 6d. 


London Traffic (Prescribed Routes) (Wood Green) Regulations, 
1955. (S.I. 1955 No. 1539.) 
1955. 


Stopping up of Highways (Portsmouth) (No. 3) Order, 


(5.1. 1955 No. 1540.) 
Superannuation (Local Government and Public Boards) Inter- 
charge (Amendment) Rules, 1955. (S.I. 1955 No. 1546.) 8d. 


to the indispensable element in common-law crime only incident- 
ally. Even in his concluding chapter, in which some discussion 
of the concept of a guilty mind is initiated, the author sticks 
manfully to his allotted guns and merely reviews (most usefully, 
we should add) the various verbal and adverbial epithets which 
the Legislature has employed to describe the states of mind 
requisite to be proved in cases on statutory offences. Controversy 
is avoided to a degree which commands the admiration of one 
whose first careless impression of the title led him to expect some 
plea against high-handed Acts and regulations. 

The book plunges immediately into a well ordered account 
of the case law on the significance of the words “‘ maliciously,” 
‘wilfully,’”’ “ knowingly,” ‘‘ fraudulently in the statutory 
description of a crime. What passive or active contribution to a 
prohibited act will justify the prosecution in alleging that a 
defendant permitted, caused, suffered or allowed that act to be 
done ? Dr. Edwards’ detailed answers will be found interesting 
not only in the academies but also in the chambers and offices of 
criminal lawyers. Knowledge and vicarious liability are also 
treated in separate chapters full of helpful citation. Our allusion 
to the absence of controversy must by no means be taken to 
imply any lack of reasoned criticism of the cases. It is refreshing 
in these days to read an academic author who can refrain from 
petulance in disagreeing with the grounds of a judicial conclusion. 
This book never fails to recognise the authority of the courts 
over the subject-matter of the debate. 

The publication is sponsored by the Cambridge Department of 
Criminal Science as one of its series of English Studies in Criminal 


” 


science. 


THE WEEK 


Superannuation (Transfers between the Civil Service and Local 
Government) Amendment Rules, 1955. (S.I. 1955 No. 1542.) 
Sd 

York-Hull Trunk Road 
(S.I. 1955 No. 1543.) 
Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

21 Red Lion Street, W.C.1. The price in each case, unless 

otherwise stated, is 4d. post free. 


(Wilberfoss Order, 1955. 


3y-Pass) 


NOTES AND NEWS 


Honours and Appointments 
The Queen has been pleased to approve the appointment of 
Mr. HERBERT EpmMuND Davies, Q.C., to be a Commissioner of 
Assize on the North Eastern Circuit (Durham). 


Personal Notes 
Mr. Frank Beverley, of Myddleton, Ilkley, 
Recorder of Bradford since 1926, has resigned. 
Mr. C. W. 
has retired. 


who had _ been 


Bloor, Birmingham’s Senior Assistant Town Clerk, 


Miscellaneous 
THE SOLICITORS ACTS, 1941 

On the 6th October, 1955, an order was made by the Dis- 
ciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of EDwArD Rospertson, formerly of 
9 Winckley Street, Preston, and 283 Lord Street, Southport, 
be struck off the Roll of Solicitors of the Supreme Court, and 
that he do pay to the applicant his costs of and incidental to the 
application and inquiry. 

On the 6th October, 1955, an order was made by the Dis- 
ciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of THOMAS CLIFFORD TIPPING, 
formerly of 21 The Square, St. Amnnes-on-the-Sea, Lytham 
St. Annes, 9 Winckley Street, Preston, and 283 Lord Street, 
Southport, be struck off the Koll of Solicitors of the Supreme 
Court and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 


1932 To 


On the 6th October, 1955, an order was made by the Dis- 
ciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of SAMUEL MorLAIs JONES LLoyp, 
of 85 Hendre Road, ‘Llangennech, and 6 John Street, Llanelly, 
both in the county of Carmarthen, be struck off the Roll of 
Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 


Wills and Bequests 


Dartmouth, 
left 


Cooke-Yarborough, of 
solicitor at Singapore, 


Mr. Humfrey Charles 
Aldeburgh, Suffolk, formerly a 
£76,089 (£57,188 net). 

Mr. Richard Sturdy May, solicitor, of Newark, Notts, left 
£11,056 (410,496 net). 
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